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Foreword 


I had hoped that this book could appear on the centenary 
of Justice Holmes's birth, in 1941; but the labor of preparing it 
has made me miss the occasion. Yet it is in no sense a 
memorial volume. It is rather an attempt to select and gather 
the best of Holmes’s writings in every form — judicial opinions, 
essays, speeches, letters. There have been previous selections 
from his writings and they have been excellent within their 
limits, yet each has presented only a facet of Holmes. My intent 
is through these selections to give a rounded portrait of the 
mind and faith of one who was perhaps the most complete per¬ 
sonality in the history of American thought. 

The reader will want to know from what angle I have made 
my selections. I have been guided by two principles. The first 
has been to avoid the easy temptation of gathering a garland 
of beautiful passages and noble thoughts. There are felicities 
strewn through the whole body of Holmes’s writings. I have 
not sought to cull them in snippet form and string them to¬ 
gether. I have preferred where I have taken any part of a letter 
or judicial opinion or essay to take the whole, and to take it 
not only as the context of the beautiful passage but because as 
a whole it has meaning in a total picture of Holmes. The re¬ 
sult is, I hope, something that does not cease to be readable by 
becoming a serious working-book for a student of Holmes. 

My second principle has been to view Holmes not primarily 
as a legal technician but as a humanist thinker and a human 
figure. I have not avoided the technical — as in the case of the 
legal essays and the selections from The Common Lazo; but I 
have included such technical material only when, it has led 
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would interest a layman who cares in a serious way about ideas. 
Thus I have included the essays and speeches which deal with 
law as a calling and with law as a facet of the study of civiliza¬ 
tion; I have reprinted the available letters which show the 
witty, jesting and irreverent side of Holmes; and I have laid 
emphasis on those of his judicial opinions which light up riot 
only his own methods of judgment and his own conception of 
the place of the Supreme Court in American life, but also the 
pivotal struggles for social mastery which form the historical 
context of the famous Holmes cases. 

But these cases do not speak for themselves. It is a tradition 
of lawyers as of all ritualists to show a high disdain for the 
ordinary and workaday details of life. Like the two maiden 
aunts in Marcel Proust, who carried on an elaborate conversa¬ 
tion in which they sought to thank Swann for a gift without 
mentioning the gift, which by their social code would have 
involved too vulgar a contact with ordinary life, lawyers and 
judges stick to their code and mention social reality only by 
innuendo and indirection. Holmes broke ^vith this tradition. 
Yet even Holmes’s opinions need to be placed in the setting of 
the cases and struggles to which they were addressed before 
their swift and summary brevity can be understood in its rich 
implications. 

That is the only excuse I have for the longish forewords I 
have written for each group of selections, and for the comment 
which I have prefixed to each judicial opinion. It is the only 
excuse I can give for prefatory notes which are often longer 
than the opinion for which they serve as commentary. Holmes 
hated long-windedness, and for that reason I have whittled 
down my comments as sharply as I could without making them 
merely cryptic. I do not intend them as adornments to Holmes’s 
ideas, which need no **garland of dry leaves’* of mine; nor to 
Holmes’s prose, whose chiseled sculpture would shame any com- 
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Holmes liimsclf stands in his own stature. Those who prefer 
their own paths will, in any event, know well enough how to 
ignore tny notes. 

If it be asked why I present such a volume now, in the midst 
of the most terrible war in history and while America is caught 
in the greatest peril of its career, I can only answer that today 
more than ever we need the lirst-ratc minds of our past. Holmes 
is not simply another amenity of civilian consumption, to be 
eliminated on the basks of military priorities. Democracy is what 
we arc fighting for — and Holmes was in a deep sense a demo¬ 
crat. Freedom is what we arc fighting for —and Holmes formu¬ 
lated more precisely than anyone else that freedom lay in the 
competition of ideas. A stoic fortitude is what we shall require 
to face an incalculable future — and that fortitude is in Holmes, 
•with his acceptance of life's limitations, his lack of any personal 
illusion of centrality in an unfathomable cosmos, and yet also 
with In's (piiet determination to continue within his own area in 
the cosmos as craftsman and creator. 

I'oday more than ever we sland in need of Holmes the good 
.soldier, Holmes the |)artisan of civil liberties, Holmes who was 
skeptical of the omniscience of any elite, yet Holmes who for 
all his skepticism rested finally on a fighting faith. 

In prejiaring this selection from Holmes my indebtedne.ss has 
been great. The list of the publishers, editors, and trustees of 
Holmes’s writings who have generously given me permission to 
reprint his work may be found in the “Note on Acknowledg¬ 
ments" at the end. In addition I must thank Justice Felix 
Frankfurter, Profc.ssor Thomas Reed Powell, and Profes.sor 
Mark DeWolfe Howe for reading my manuscript, but with a 
gratitude that leaves them hap]3ily free of any responsibility for 
my aberrant judgments. To James M. Burns, my colleague at 
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have to thank my secretaries, Marguerite de Rautz and Doris 
Volgmuth, for their cheerful labors on an exacting task. 

I may finally add my thanks to the scholars who have written 
and commented on Holmes and his work. Holmes’s style and 
esprit are such as to affect by contagion those whose work 
brushes his, however slightly. The body of Holmes commen¬ 
tary has thus been American legal and political scholarship at 
its best. I have sought to list my conscious borrowings in the 
footnotes and the ‘'Note on the Holmes Literature” at the end. 
For my unconscious ones I can only plead that they are one 
of the perquisites of membership in the republic of scholar¬ 
ship, which is the oldest and truest collective I know of. 
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Holmes: A Personal Plistory* 


I 

The social and iiilellecLual world into which Oliver Wendell 
Holmes, Jr. was horn was one whieli had c:rainpecl many of his 
contemporaries. Henry Adams, who was horn into the same .sort 
of environment at rottghly the .same time, was to complain 
aftertvard that it was a tij^lit and orderly little -world which Ittid 
almost no relation to the chaotic forces in the nniver.se outside 
~ and he was to translate his (lueruloiisne.ss intf) ^’leat liieratiire. 
But in Holmes’s case the .sense of security, which might have 
acted as an inhihition, gave his energies r(‘lea.se and made In’.s 
purpo.scs unerring. Karl Llewellyn has remttrked tliat Holmes 
shoidd have been horn :m Adams. But tve can lind the Best of 
the New Kngland world nutre clearly exposed in him ih;m in 
Henry Adams, in whom it flowered dill'erently. with a hoihoii.se 
intensity as in the gardens of Rapitacini’s daughter in Ihtw- 
thorne’s ttile. In Holmes’s life (here is :i wholeiie.ss which the 
New Kngland aristocracy at its best produced. 

TIis father, Oliver Wendell Holmes, was not only the poet, 
wit, and “Autocrat of the Breakfast 'Ktihle,’’ hut a |)liy.sicl:m 
and medical researcher not withoitt a place in the hisiory of the 
fight agaitist di.sease. Among Holmes’s ancestors, who traced 
their stock hack to early colonial times, the religiotts intensity 
of an earlier (lalvinism had Been transmuted into a sense of 
public .service, and the concern with intellectual values led By 
an easy transition to a concern for intellectual freedom iuul civil 
liberties; jtist as in the English tiristocracy the energy th:\t 
ciirlicr went itito the War.s of the Ro.scs tvetu later into Parlia¬ 
ment and the civil service. Holmes took a frank pride in hi.s 
ancestry. “All my three name.s," he wrote in his autohiogranh- 
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ical sketch for the Harvard Class Album, ‘‘designate families 
from which I am descended.’’ At another point in this sketch 
of himself he says, “I don’t believe in gushing much in these 
college biographies/' It is important both that he felt this senti¬ 
ment and that he felt also the need to repress it. 

Holmes was born March 8, 184.1, in Boston. His father, in a 
letter the next day, wrote that someone who might in the future 
be addressed as President of the United States was at the moment 
“content with scratching his face and sucking his forefinger.” 
Boston at that time, despite a population of less than 100,000, 
was the commercial capital of New England and the intellectual 
capital of America. The New England of which it formed part 
had passed the peak of its preoccupation with trading, ship¬ 
building and shipping. Textile mills were springing up to 
which the younger people were increasingly to turn. It was a 
New England in which the roots of a deep religious feeling still 
persisted; a New England which had produced the self-reliant 
militancy of Emerson and Thoreau, in which Hawthorne was 
writing his dark guilt-laden tales, and to which Melville was 
soon to return to digest his South Seas odyssey. Abolitionism, 
feminism, transcendentalism and Fourierism were churning the 
consciences of men and women, reform movements jostled 
the genteel tradition, and the swarming wharves lay dreaming 
of their past side by side with the rising squalor of the new mill 
towns. 

In this New England and this Boston young Holmes grew 
up. His father’s rising fame as what Parrington has called “the 
Beacon Street wit” meant that the boy had access to some of 
the best table conversation in Boston — that is to say, in Amer¬ 
ica. Doctor Holmes was at the heart of the salon and literary 
club life of Boston. Theodore Parker and Wendell Phillips, 
central figures in the religious and social enlightenment of the 
time, the secular Savonarolas of Boston, were friends of the 
family and without doubt influenced the boy’s thinking. Ralph 
Waldo Emerson was also a visitor, and to the boy he was “Uncle 
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scratches but drew no blood. His novel, Ehie V(inner, .set Bo.ston 
parlous alluttor because it pricked a whole variety ol' reronnist 
intellectual bubbles. He \va.s a con.servative in all his social views 
except religion, in which he had .sharpened himself into a 
Unitarian knife dedicated to hollowing out the darkne.ss of 
Calvini-sm. Me blasted with his wit the millennial and crochety 
doctrines of the social refonuers of his day. Young Holmes was 
thus held secure in a haven of .social orthodoxy without being 
wholly shut oil' from the tumult of innovation. 

But I do not mean to imply that his boyhood was overly 
intellectual. Me tvas active in all the boyhood sports, learning 
something of the a,s[)ect.s of Bo.ston which were a closed book 
to his elders, spending delightfid vac:ation months in the 
Holmes summer house near Pittslield, on land Avhich once be¬ 
longed to Jacob Wendell, one of liis ancestors. 'I'he impre.ssion 
of the I.enox meadows and the Berkshire Hills was to stay 
with Holmes as an enduring image of New Kugland beauty. 
“I love granite rocks and barberry bushes,” he was to rvritc 
sixty years later, "because with them were my earliest joys that 
reach back through the past ei.ernit.y of my life.” And the 
boy also bought himself some eU:hing tools and as an ama¬ 
teur developed a taste for art which was to be one of his 
abiding ])reoccupation.s. 

Holmes’s education was that of an intellectual aristocrat. 
Like others of the gentility he attended Mr. Dixweir.s Latin 
School, d’he skeptical mind will go back to the chapters of 
Thorstein Veblen’s Tlicory of Ilia Leisure (Hass dealing with 
the place of dead languages in the education of live young men. 
But Holmes, for all his bantering disbelief in the classics, made 
the.se languages a living instrument in his later writing, and he 
drew, as tho.se earlier reiilisls Mitchiavclli and Monte.s([uieu had 
drawn, upon the; (ailt.ure from whiclt the languages came for 
some of his insights into his own culture. He was to dniw upon 
this source also for the .sj)iriL of the Roman stoics that informed 
him. 
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Harvard were the elite of New England, and a sprinkling of 
the Southern aristocracy as well. Harvard was at that time the 
best university in the country. It was awakening to the dawn¬ 
ing world of American science, and it was preparing men to 
fill the strategic posts both in the maintenance of wealth and 
power in this world and the propitiation of the gods of the 
world beyond. The Harvard of Holmes’s day stood midway be¬ 
tween what Van Wyck Brooks has called the “flowering” of 
New England, and its “Indian summer.” New England’s 
flowering had taken place largely in the intellectual group out¬ 
side of the college; its Indian summer was to be focused largely 
on the group inside the college. Between these two eras the 
Harvard of Elolmes's time was a place through which the winds 
of contemporary doctrine did not blow very strongly. Holmes 
was interested in ideas, but except for some flurries about Aboli¬ 
tion he had little of the radicalism of youth about contemporary 
issues. He had a talent for friendship, a capacity for vivid talk, 
and a gusto for life which made him an outstanding member of 
the class. He was absorbed with literature, philosophy and art. 
He belonged to the private clubs, the honor societies, the 
“liberal” Christian Union. Lie edited the literary magazine 
and wrote a prize essay on Plato. He continued with his in¬ 
terest in etchings, publishing in the college magazine an article 
on Albrecht Durer. 

But despite the placid and sheltered life he led, there were 
conflicts of ideas and clashes of social forces outside that were 
to affect him deeply, and to which to a degree he responded. 
Darwin published his Origin of Species while Holmes was in 
college, and his theories of the struggle for existence and the 
survival of the fittest ^v^ere beginning to form the staple of de¬ 
bate. And before Darwin was Malthus, giving a similar sense 
of the cramped environment which, as Holmes was later to 
put it, pushed many lives always and inevitably down the dead¬ 
line. Holmes's thought was thus early nurtured on death and 
conflict, and his later absorption with both may be traced to 
these early influences. And outside the walls of Harvard there 
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rcprcssiblc coiillici:” between the North and South, bet^veen 
two economies and two conceptions ol‘ lire. The men o! Holmes’s 
class, like those of tlie classes oT our own decade, fell: the shadow 
of the impending war and sought to [)ierce in their troubled 
^vay the darkness that stretched beyond it. Thirty years after 
the war, in his speech “The Soldier’s Faith,” Uohnes thought 
he had caught a glimpse of its meaning — lliat “combat and 
j)ain still arc the portion of man,” that “the struggle for life is 
the order of tlie world, at which it is vain to repine.” 


2 

The war camecame even before the class could graduate, 
so that Holmes, who like his father before him had been chosen 
(dass Poet, had to compose his poem wldde training ^\n{.l\ his 
regiment. But since the regiment remained near Boston for a 
while, Holmes '^vas able to graduate with his class. War proved 
to he Holmes’s real college and testing ground. 

It loft a doc[) mark on him. He knew, as he later put it, tliat 
he had to “share tlie passion and action of his time at peril of 
being judged not to have lived.” He learned on the balllelields 
of the Clivil War what the realities of life were like. He enlisted 
in the Infantry, joining fmally the Twetuielh Massaclnisetts, a 
regiment which saw am[)lc fighting through the war, with five 
eighths of ils men either killed or Avounded. Just l)efore it 
moved from ils training field in Massachusetts to I In: from. 
Holmes was commissioned lurst laentenant. “One day,” Fli/a- 
heth Shepley Sergeant tells us, “as he ^vas Avalking down Beac{)n 
Hill with Hobbes’s Lcvialhmi in his hand,” Holmes learned of 
his eounuissiom “So the young odicer whom Ave may see in Ins 
unirorm at Langdell Hall, at the Harvard La^s^ School, Avitlt his 
visored cap on his knee, in one of those touching little faded 
pliotographs which were a sop to ])ar(‘iual love —a mere* lad 
trusting and vulnerable, like all lads wlio have fought all the 
great wars —went forth to a baptism that: he has never for- 
u’otten.” At the Battle of Ball’s Bhdf. on October iHfii. he 
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time seemed likely to end fatally, but it proved finally to have 
missed both the heart and the lung. Home on leave, he is 
described in one of his father’s letters as receiving visitors 
*'€72 grand seig7ieiir, I envy my white Othello with a semicircle of 
young Desdemonas about him listening to the often told story 
which they will have over again/’ 

As soon as he was well, Holmes returned to the front. At 
the Battle of Antietam, on September 17, 1862, the Twentieth 
Infantry found itself outflanked by the Confederates and had 
to retreat with great casualties. Holmes, now a captain, was 
again wounded, this time through the neck. His father received 
the news by telegraph, and immediately set out to Maryland to 
find him. In an Atlantic Monthly article, ‘'My Hunt After the 
Captain,” he later told of how he searched along the road to 
Antietam which was clogged with stragglers and wounded, 
searched through hospitals and houses, until finally he traced 
him to a train leaving from Hagerstown for Philadelphia. He 
went through the cars until he found him, the captain, “my 
first-born whom I had sought through many cities.” And thus 
for Holmes it was Boston again and another period of com 
valescence. 

Holmes came back to the fighting in November 1862, only 
to be stricken with an undignified attack of dysentery. When 
he was well enough to be back in the ranks, he lived through 
the disaster of Fredericksburg under General Burnside in 
December 1862. On May 3, 1863, Union forces under Gen¬ 
eral Hooker fought a second battle near Fredericksburg, at 
Marye’s Hill. There, while his company was seeking to capture 
a position, Holmes was struck in the heel by a piece of shrapnel, 
the bone splintered and the ligaments torn. The third of his 
wounds, it sent Holmes again to Boston, and for some time 
there was fear that he would lose his leg, but it healed ex¬ 
cellently. When he returned to the army in January 1864, it was 
as aide-de-camp to a general; then he became a provost marshal. 
When he was mustered out of service on July 17, 1864, it was 
as Lieutenant-Colonel. 
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though he missed Gettysburg and the battles at (he dose. Me 
had seen his closest Irieuds killed by his side. He had le:uued 
that “as loug as man dwells upon the globe, liis destiny is 
battle, and he has to take the ehane.cs of war." And with that 
recognition there had come a iaith in the [)urpo,se.s, even though 
not I'ully known, for which men are called to light, and in the 
strategy, even though not I'ully understood, that governs (he 
campaign. Holmes never forgot these eK|)eriences. Me had 
gone into the war a sensitive boy with nerves delicately or¬ 
ganized and with an imagination, which docs not often serve a 
soldier well. He had a hunger for adventure and distinction. 
He had had his chance at both, and at twenty-three had already 
“shared the incommunicable experience of war," lived through 
the most znoving destiny that was given to his generation. 


3 

When he came back from the war, he ttirned to (he prolilem 
of a career. Ills interest in [diilosophy was not tlie sttilf of 
which profc.ssional jzhilo.sophers are made. Me hiid tried etching 
but did not think he was good enough. A literary career was 
more likely to be a by-jzroduct than a matter of direct purpose. 
Holmes decided that his new battleground would be (he law. 
It was a barren ground and an unyielding one. 'To extract from 
it .something great and endtiring recpiired both work and faith. 
Holmes was ready to offer both in full measure. It is not beyond 
our .scope to gue.s.s that in Holmes’.s choice of the law rather 
than literature or philosophy or art, there was some buried 
Puritan tropi.sm which made Itim turn where his .strength and 
imagination would be most far-reaehingly called ii|)on. 

The Harvard I,aw Sdiool. when Holmes entered it in the 
fall of 180,^, iv.'is not yet in its great period. There were .severid 
tcadicns wliom Holmes enjoyed. But it was not yet the day of 
Langdcll and Ames, and the case incthod h:id not yet been 
introdneed into Harvard. "I’ho retuvneil .soldier .studied hard, .so 
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he “managed to contrive” with his friends. He took his degree 
in January i8G6, and then set off for a visit to England armed 
with some letters of introduction from his father’s friend John 
Lothrop Motley to John Stuart Mill and to Thomas Hughes, 
the author of the Tom Brown books. But the person he saw 
most of was Leslie Stephen, with whom he had already struck 
an acquaintance in Boston on one of those visits of recupei'ation 
from the battlefield. Holmes went on walking tours in Eng¬ 
land, joined the Alpine Club and climbed mountains in Switz¬ 
erland with Stephen. 

He came back to America, to be admitted to the bar in 1867. 
Me joined a law firm and lived in a room on the top floor of his 
father’s house on Beacon Street, overlooking the Charles River. 
For three years he ^vorked hard as an apprentice in the firm, but 
after that his rise was rapid. His success was like an irresistible 
force. In 1870, before he was yet thirty, he became a lecturer 
in constitutional law at Flarvard. In the same year, he assumed 
the editorship of the American Latv Journal, which he held 
for three years and which gave him the chance to read widely 
in both tlie Anglo-American and Continental legal literature. 
Also, by compelling him to write comments on current cases, it 
gave his legal studies a sharpness of focus. In 1873, he edited 
the twelfth edition of Kent’s Commentaries on American Lazo, 
in four volumes, with a considerable body of notes from liis 
own pen. The year before, in 1872, Holmes married Miss 
Fanny Dixwell, the daughter of the principal of the Latin 
School he had attended, a high-spirited girl with a capacity 
tor wit and raillery and a mind of her own. In 1874. he made a 
second trip to England, taking Mrs. Holmes along. There they 
met another recently maiTied pair, Frederick Pollock and his 
wife. Both young men were interested in law and legal history, 
each found in the other a kinship of taste and outlook. Thus 
began the friendship of almost sixty years which was to be 
renewed by transatlantic trips and to be sustained by the 
now famous exchange of letters. 
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gifts the gods could offer. He h:id a handsonu' preseuce. a .siiav[) 
and nimble mind, a great family tradilion, a gift for Hashing 
phrase, an elegance of language, a itrilliant tvar record, a "giaiul 
tour” in Europe, a smattering of pliilosophy, a sense of self- 
sufficiency and of his o^vn destiny, and just enough irrt'spon- 
sibility to set off his more suhstauti.al (pialilies. lit' lauglil in 
the clas,sroom, he wrote editorials and articles, he read his till 
of the English yearbooks, he had a ehanee to ])on(ler the vist.is 
of legal history and the rehitiou of legal systems to their etil- 
tiircs. 

Thus pa,s.sed the deetido of tlie ’7o’,s. ft u'as a decade sehieh 
’teas already under the shadow of a gr;isping and predatoiy 
indtistriali,siu. The onward march of American capitalist en¬ 
terprise was opening up a eontincut tiiicl rilling as well as of' 
gaiii/ing its treasures. 'Ehe legal profession was in this march 
a camp follower. .Some of his later speeches to laev sliidcails 
indicate that Holmes was through the.se years saddened :it the 
sordid commercitilism he saw, both among indusi i ialisis and 
among Itiwyers. Yet he: mtuiaged to keep from being tainted by 
it. He had a strong enough stomach to eoiifront it titid yet the 
vision to look iteyond to the more distant persj>ective.s that 
oitened up the meaning and even heroism of law. 

'I’lie beginning of the; ’Ho’s found Holmes moving foicvard in 
bis chosen prolession ol legal letiching and scholarship and 
commentary. In iHKo he was asked to deliver a comse of I .owel! 
I.ectures, and chose ‘‘The (lonunon Law” as his t<ipic. The 
lectures had etise, learning, and grace. :md yet alotig with these 
there eras ;i tough technical sense which impicssed the y<mng 
men u'ho hetird tlieni ;is nutch as llu‘ delicacy of pln.asing de¬ 
lighted them. Holmes woi’ked hard preparing bis lectures for 
the press, often kite into the night alter a day of work devoted to 
other duties. 'Ehe book appeared in iHHi and came c lose to 
opening something of a new era in Anglo-American jtiris|)ru- 
clcncc. It led to a professorship at Harvard Law .School in 
1H82. He tatight only a term, bectmse hard on the heels of the 
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Holmes tells of it in. a later speech, when "Shattuck came out 
and told me that in one hour the Governor would submit my 
name to the council for a judgeship, if notified of my assent. 
It was a stroke of lightning which changed the whole course of 
my life.” 

Holmes could hardly have hesitated seriously between the 
two appointments. He had already stipulated in accepting 
the professorship that he should be free to accept a judge- 
ship. After consulting with his partner, Shattuck, he took the 
Court. Nor had the appointment come wholly as a surprise. 
He had already some years earlier had his eye on judicial office, 
and had been fluttered by the rumor that he might get a Federal 
District Court judgeship, which had finally gone to another 
man. While legal practice and writing and teaching would have 
suited his ambitions well enough, he wanted to have a hand 
more directly in shaping law. His grandfather on his mother’s 
side, Charles Jackson, had also been a member of the Mas¬ 
sachusetts Supreme Judicial Court. His father was delighted 
with the news. “To think of it,” he wrote a friend, “ — my 
little boy a Judge and able to send me to jail if I don’t behave 
myself.” 


4 

Holmes’s appointment to the Court came in December 1882, 
when he was forty-one. In the group pictures of the Court that 
have come down to us. Holmes as the most recent member sits 
at the extreme left, looking almost a stripling in comparison 
with the rest. It was a Court of rather old men, and during the 
decade following Holmes’s appointment it had a turnover of 
six or seven members. Holmes had a genius for friendship and 
a respect for the quality of a man even when his views were 
greatly divergent from his own. On the deaths of his col¬ 
leagues Holmes was in several instances called upon to deliver 
a memorial speech, which he did with both taste and insight. 
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There is not much detail available, outside oi' the Law Re¬ 
ports, about the Holmes of this period. He lived at the ceiiier 
of a lively group of friends, and he continued his lathers tiadi- 
tion of good talk and zestful living. But he tvas caretul :ilsc) 
of the judicial decencies. Owen Wistcr tells of Holmes s tac.tlul 
but firm refusal to accompany him to a bar lor a drink be¬ 
cause,. “I don’t somehow cotton to the notion of our judges 
hobnobbing in hotel bars and saloons." We get a pic.liue of 
Holmes at forty-five, strikingly bandsome, "lean as a racc-liorse, 
with hair turning gray, talking colorfully ihrough an evening 
under the stimulus of “two brilliant listeners ~ hanclsonie ladies 
both.” He made further trips to England in iHHa, )8H(). iH()( 5 , 
]8()8, and 1901. During this period, within a britd span of time. 
Elolmcs lost his mother, brother, and sister by de:ith. His father 
was left alone, and the Justice and his wife moved into the 
old house with him, remaining as com|)anions until his deatli 
in 1894. In 1899 the death of (Ihief Justice Walbridge A. Inelcl 
led to the appointment of Holmes to the duel justiceship, 
which he held until he went to Washington. 

If Holmes’s tenure on the Ma.ssaclutsetls Clourt frf)m 188'-! 
to 1902 is one of the least known |)eriods of his life, it was 
also one of the most important. It included the two decade.s 
from the age of forty to sixty when most men have already laid 
down the shaping lines of their thought and done their creative 
work. In the nation’s history the.se tvere years of industrial 
development, |)olilical turmoil, cidtural crudene.ss. They were 
tlie years during which busine.ss enterpri.se cryslalli/ed into a 
structure of cor])orale monopoly, years of labor's awakening, 
of Republican domination and Populist ;ind Socialist stirrings; 
years of lai.s,sez laire and of the emergence of :in indusiiial 
elite; years of the "rohher barons” and of the con.solidation of 
capitalist power; years of materialist values. 

Holmes was awtire of .some of these things, although bt)th by 
inclination and judicial duty he kept shy of them. lie was 
particularly .sensitive to the coar.sene.ss of the cultural tone of 
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the crass values of the men of wealth and those of the legal 
profession who devoted themselves to the pursuit of wealth. 
But Holmes saw other things as well. Unlike the liberals of the 
Godkin and Nation school he did not regard the growth of 
business and labor organizations as an unrelieved evil. He ac¬ 
cepted both as part of the laws of social development. 

What remedies, then, did he see for the social struggles of the 
day and for tlie slackening of the national fiber? On the whole 
his were tlie views of an aristocratic conservative who did not 
care much either for business values or for the talk of reform¬ 
ers and the millennial dreams of the humanitarians. Holmes 
watched Populism, trade unions, socialism as they developed 
and spread. He had enough curiosity to read their literature, 
enough good sense not to be frightened as others were by these 
threats to his world. As an economist he clung to the conviction 
that most of the reform movements were based not upon 
economic reasoning but upon dramatic simplification. But as a 
judge he thought it no business of his to interpose obstacles 
in the path of legislative experiments with the new ideas. Hence 
his famous dissenting opinions in the trade-union cases of 
Vegelakn v. Guntner and Plaiit v. Woods^ Hence also his dis¬ 
sents from the judicial prohibition of municipal ownership of 
coal and wood yards and local option for women suffrage. 
Holmes relied ultimately on the strength of the American 
tradition, the self-balancing tendencies within social experiment 
and the competition of ideas, and the inner cogency of the 
qualities which he loosely called “race.” 

His few public utterances on these qualities and on the need 
for maintaining unslackened the great military tradition of the 
nation laid him open to attack. The Nation group called one 
of his speeches in 1895 “sentimental jingoism.” Holmes's com¬ 
ment in his letters to Pollock was withering but in public he 
said nothing. Similarly he was attacked as a “Communist” (the 
memory of the Paris Commune was still close enough to shape 
the epithet) for his dissents in the labor cases and the cases 
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were in the constitutional area, the bulk o£ his day-by-day work 
Avas in the fields outside of it — tort, agency, contract, criminal 
law. His decisions were increasingly cited by other courts. 
Several articles on him appeared in the legal periodicals — an 
unusual tribute for a judge on a state court. We do not know 
whether he was impatient about speaking from a restricted 
forum. We only know that these were years of naming and 
discipline for him, when he tested his judicial notions and 
his philosophy against the hard material of the cases that 
came his way and against the deeply ingrained notions of his 
colleagues. 


5 

In 1902 Justice Horace Gray of the United States Supreme 
Court retired from the Court. Since Gray was a Massachusetts 
man, it was natural for President Theodore Roosevelt to turn 
to another Massachusetts man to replace him. Roosevelt at 
once thought of Holmes. He was attracted by the combination 
of the scholar with a distinguished military career, and the 
statesman with a literary and historical bent: after all, he 
found in himself the confirmation that such a blend was a 
good one. He was attracted also by Holmes’s high reputation 
for legal ability and learning. And as for the dissents which 
Holmes had returned in the labor cases and which had brought 
doxvn upon him the contumely of the men of substance, Roose¬ 
velt was not one to balk at that. In fact, he probably saw that 
he could turn it to advantage. The temper of the country xvas 
far more radical than any of the Republican Presidents had 
been able to understand. Roosevelt xvas getting into the swing 
of his trust-busting phase. He knew, deeply conservative as 
he xvas, that his social order could be preserved not by turning 
his back on the storm but by riding and commanding it. 

The hitch lay in one speech that Holmes had made —the 
one on John Marshall.^ It was undoubtedly one of Holmes’s 
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talent and his place in history. But to Roosevelt it seemed 
ominous. Roosevelt liked Marshall’s broad interpretation of 
the national power. He saw him as tlie very archetype of the 
judge, ‘‘a constitutional statesman believing in great party 
principles, and willing to continue the Constitution so that the 
nation can develop on the broadest lines.” Roosevelt knew 
that Holmes was a nationalist, and had long before written 
ecstatically to Lodge about Holmes’s fervid 1895 speech cele¬ 
brating the martial qualities. But his comments on the Federal¬ 
ist Chief Justice bothered Roosevelt. Holmes had preferred 
to view Marshall not so much as the single hero but rather as 
“a great ganglion in the nerves of society, or, to vary the 
figure, a strategic point in the campaign of history, and part of 
his greatness consists in his being there” 

What Roosevelt did not want on the Court, his letter to 
Lodge continued, was a Taney who was ”a curse to our national 
life because he belonged to the wrong party.” Wliat he wanted 
was ”a statesman of the national type,” “a constructive states¬ 
man, constantly keeping in mind . . . his relations with his 
fellow statesmen who in other branches of the government are 
striving ... to advance the ends of government.” Roosevelt 
wanted assurances. '*1 should like to know that Judge Holmes 
was in entire sympathy with our views, that is with your views 
and mine and Judge Gray’s, for instance.” To select a man 
“who was not absolutely sane and sound on the great national 
policies” would be “an irreparable wrong to the nation,” 
Roosevelt instructed Lodge to show his letter to Holmes “if it 
became necessary.” There is no indication that he did: Lodge’s 
answer must have been reassuring enough to ajjpease Roose¬ 
velt’s doubts. The President probably made more inquiries 
during the month that followed Gray’s resignation. Finally, 
having obtained the imprimatur of Senator Hoar of Massachu¬ 
setts, he announced Holmes’s appointment in August 1902. It 
went to the Senate early in December, the Senate acted on it in 
very short order, and Holmes became a member of the United 
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Associate Justice. Roosevelt liked artistic and literary men 
around him, and made Holmes part of the group of “Roosevelt 
Familiars*’ which at one time or another included Lodge, 
Beveridge, Joliii Hay, Saint-Gaudens, O^ven Wistcr, and Jules 
Jusserand, with Lincoln Steffens and Finley Peter Dunne on 
the margin. He seems to have warmed to Hedmes with his 
background of Civil War battles, his wit, his epigrams, his 
talk of books and etchings. The Holmeses, wlio had settled in 
Washington in igo;} and bought the house on I Street in which 
they %vere to live to the end, were often at the White House 
entertainments. But Holmes made no conimitnients, whether 
outer or inner, whether political or intellectual. The honey¬ 
moon was doomed to be short-lived and in a little more than a 
year it was rudely shattered. What shattered it was Holmeses 
dissent in Roosevelt's great trust-busting case, involving the 
Northern Securities Comi)any, commented on at some lengtli 
in the body of this book. Despite the hopes Roosevelt pinned 
on him. Holmes voted against the Government, writing one 
of the two dissenting opinions in the ease, Roosevelt was 
furious. “I could carve out of a banana,” he is reiKHted (per- 
ha[)s ap()cry[)hally) to have cried, “a justice with more back¬ 
bone than that.” 

He was wrong. Holmes had enough backbone to stand up 
against the man who had appointed him only a short while be- 
foi e, and who had slunvered on him the lavishnoss of his warmth 
and personality. Roosevelt "was so siuglc-uiiuded In his deter¬ 
mination to have his way in the NorUiarn Srairilies matter 
that he was obtuse in his judgment of wluit made Holmes tick. 

Nevertlieless the whole Ro(rscvck-Holnies relationshij) — in¬ 
cluding (he President’s letter to Lodge, his doubts, his final 
(leeisioii to a[)j)oint Holmes, and his fury at Holmes’s (lis.sent — 
deserves some analysis. It involves questions tliat cut deep into 
the nature of the American governmental system and into the 
j)ersonality of both principles in the aR'air. Tlic ciommentutors 
have tended to deal too harshly with Roosevelt, 'riie curious 
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a Peckham or a Sutherland reads his economic vie’^vs into the 
Constitution, they condemn Roosevelt for having acted on a 
similar assumption. It is time that we stripped ourselves of 
the latent hypocrisy in this. Present-day constitutional writers 
pretty generally recognize that Presidents do tend to appoint 
justices whose thinking runs along their own grooves, and 
that justices cannot wholly escape reading their social views 
into their opinions. If both these propositions are without 
truth, then a quarter-century of constitutional commentary 
has been either wasted or misunderstood. 

There were, however, extraordinary items in this instance 
which must qualify the propositions just stated. One was 
Roosevelt's brashness. He had the temerity to take the assump¬ 
tion on which his predecessors had acted implicitly, at least 
since John Adams appointed John Marshall to the Court, and 
to put it quite explicitly in his letter to Lodge, Roosevelt 
thought of himself as a good deal of an iconoclast. The man 
who said that he could not shotv J. P. Morgan or Carnegie or 
Hill the same regard he had for Peary the explorer, or Bury and 
Rhodes the historians — the man who brought cowboys and 
prize fighters and big-game hunters into the White Plouse 
much as his kinsman-successor brings movie stars — was not 
a man to balk at putting down on paper the hidden assumptions 
on Avhich his predecessors had acted. He was writing to Henry 
Cabot Lodge, as one man of the world to another. He was at 
that time in earnest about his antitrust crusade. He knew that 
there was lined up against him on the Court a minority that 
might easily be turned into a potential majority, and he was 
determined that he would not willingly appoint to the Court a 
judge who might consciously turn the tide against him.^ As 
Charles Beard has pointed out, Roosevelt wanted to see the 
harshness of corporation law tempered by a humanistic juris¬ 
prudence. Unless a President believes in government by dead¬ 
lock, which he is not likely to do, he must appoint to the 

3 Roosevelt wrote Lodge a similar letter in igoG, on the appointment of 
Justice Lurton. See Selections frojn the Correspondence of Theodore Roosevelt 
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Court judges who are roughly of his own persuasion — not 
necessarily from his own political party but within the ambit 
of his o^m \vorld“view. Only thus can he keep the various parts 
of his Administration moving together as an Administration. 
In our own time we have had a dramatic illustration of this 
in the New Deal constitutional crisis and in the Court appoint¬ 
ments following it. Franklin D. Roosevelt found out that 
justices with a world-view reaching back decades before the 
era of depression and the fascist threat were able to burke the 
whole meaning of his Administration. 

The second item '^vas that Holmes was not the ordinary 
judge, any more than Theodore Roosevelt was the ordinary 
President. Holmes had a firmly developed judicial method to a 
greater degree than any other judge of that day. He had already 
shown this quality on the state court, as the President might 
easily have discovered if he had studied his opinions. He had 
shown an impassioned indifference to the ‘Miydraulic pressures*' 
that converge on “great cases,” a m gticulous^ KgarxL fox^thc 
sjrictjegal profile of a case, an inclination to let the legislature 
have its way, a sophistication that prevented him from pro¬ 
jecting his economic philosophy and calling it the Constitu¬ 
tion — and that in an era when it would have been easy enough 
to identify his views with the welfare of tlie nation. 

Blit this did not mean that Holmes was all compact of auster¬ 
ity, a god who had pierced beyond the human impulses in him. 
If Roosevelt had relied on Holmes to give the Slierman Act 
fall sway because he had practised judicial laisscz faire toward 
other legislative acts, he failed to I'eckon with the fact that 
Holmes was not an Olympian but a philosopher — which is a 
ivholly different matter. His judicial philosophy of leaving the 
legislature alone came from a deeper philosophy of leaving 
the cosmos alone. And when the strict meaning of restraint of 
trade at the common law coincided witli tins philosophy, 
Holmes was clad in a double armor of conviction. Roosevelt 
might have anticipated Holmes’s Northern Securities dissent 
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limits that the universe imposed upon him, they mig'lxt 
have given warning to any President hell-bent on antitrv.ist en¬ 
forcement. I shall discuss in my comment on the case the lack < )l 
economic realism in Holmes’s opinion. But it was natural lor 
Holmes, who approached the case without a feeling' for tlic 
realities of economic power involved, to accept monopolies as 
well as trade unions as part of the laws of the organization anti 
the equilibrium of life. Holmes’s reasoning from the History 
of the common-law doctrine of restraint of trade unions ’'V*»s 
learned and subtle. But the real logic of his Northern Seciirilirs 
dissent was poles apart from the logic of Justices White, Fuller, 
and Peckham, who made up the rest of the minority, oi' ft t>iu 
the logic of Roosevelt. These dissenting justices acted fi'Oin an 
image of an economic universe. Roosevelt acted from an. inia}.?c 
of a political universe. Holmes acted from the image of a philo¬ 
sophic universe. And because he had so firm a nucleus of t;c>n- 
viction, he was unperturbed by Roosevelt’s lashings and his 
concentrated fury. 


6 

The appointment to the United States Supreme Court wa.s for 
Holmes the culminating opportunity in a career of thought 
and effort. Behind him was a long row of cases — thoiisantl.s 
of them; before him stretched thousands more. Each ca.st; re¬ 
quired courage of heart, sharpness of mind, wisdom of J ticlg- 
ment, cunning of hand in contriving the right words. 

It was because Holmes felt thus that he was troubled at the 
comments in the press that greeted his appointment. T-he ajj- 
pointment itself went through the Senate smoothly enoiigli, 
But when Holmes’s name was first announced, he was irritat fd 
at the quality of the “stacks of notices.” “The immen.se ma¬ 
jority of them,” he wrote to Pollock, “seem devoid of pei\soual 
discrimination or courage. They are so favorable that the) 
make my nomination a popular success but they have th< 

rvf Ampriran io’nnrjinr ** ^ ___ • 


HOLMES: A PERSONAL HISTORY 


xxxvii 


Holmes’s Vrgelalni dissent, and insinuated that its author “has 
partial views, is brilliant l)ut not very souncL” And then there 
I’ollo’^vs in Holmes’s letter one ol- the rare instances of a cri du 
c(vur: “It makes one sick when he has broken his heart in try¬ 
ing to make every word living and real to see a lot o! dulFers 
. . . talking with the sanctity oI print in a way that at once 
disclosCwS to tile knowing eye that literally they don’t know 
anything about it.” Thus Holmes had his taste oI running the 
gantlet of lay opinion on a national scale. It was not a severe 
ordeal as such things go, CihieC justice Taney berove him went 
through a far worse one when his nomination came to the Sen¬ 
ate aiul an outcry arose that he ha<l been Aitdrew jacksoiVs 
“pliant instrument” in tlu; Bank controversy. Justice Brandeis 
was to have an even bitterer cup to drink when the cor[)oratc 
]x)^vers and their s[X)kesmen in the Bar Association sought in 
a [)rotracted Senate light in ujih to block his ap[)oimnient, 
For IIoliucs’s sensitive s])irit cither of these major attacks 
would Iiavc been a catastrophe, l)iit his own minor one was 
sudicicntly galling. 

Holmes was not a young man wlien ho took his place on tlic 
(lomt. He was sixty-one. Two members ol’ the Hoiirt, Justices 
White and McKenna, were younger tluin he. Of the rest, there 
was no one as imicli as ten years his senior. It was not a bril¬ 
liant (loiirt nor an enlightened one. The two great justices 
trim had made judicial history in the last decade o! the cen- 
tui'y — Justices Miller and lucid — were both gone. Those wlio 
were leli were not even halbgocls, Cducf justice Fuller was a 
nonentity. Ol (he rest, only justices White, Harlan, IL B, 
Brown, and McKenna luul move vJuin average ability, and of 
these only White and Harlan bad real stature. All of tlieni, with 
tlie exception o! Harlan, were deeply conservative, if not reac¬ 
tionary in their social outlook. The main outlines cjf judicial 
strategy luid already beeu laid down—lirst, in the battle over 
the interiiretation of “clue process” lietween tlie coliorts Icxl 
by Field and tliose led by Miller up to (he middle of the iHHo's, 


xxxviii HOLMES: A PERSONAL HISTORY 

duty o£ a Supreme Court Justice lay in filling in the outlines 
of these decisions and in using constitutional law as a way of 
entrenching the system of economic power. 

Holmes refused to live up to the rules of the game so con¬ 
ceived. He had no intention of conscripting the legal Con¬ 
stitution as he saw it to the uses of the economic Constitution, 
any more than he would conscript it to the uses of a political 
program. If he disappointed President Roosevelt in the North- 
ern Securities case, he had many more disappointments in 
store for those on the other side of the fence. His first opinion 
in 1903 {Otis V. Parker) showed clearly his intention to give 
state legislative action a broad margin of tolerance, even if 
it implied a system of state regulation of economic activity. 
But it was not.until 1905, in the Lochner case, that Holmes 
found his real stride on the Supreme Court. 

7 

There were three important turning points in Holmes's 
career on the Supreme Court. One was the Lochner dissent in 
1905, the second was the coming of Justice Brandeis to the 
Court in igi6, the third was America’s entrance into the war 
soon after, bringing in its wake a group of civil liberties cases 
which were to occupy Holmes from 1917 for almost a decade. 
Each of these is worth more than passing mention. 

With the Lochner case Holmes really began firing his big 
judicial guns. Up to that time no really great issue had arisen, 
although Holmes had given distress to the camp follo'wers of 
both sides. The Lochner dissent marked a turning point. It had 
every index of having been painfully thought out. It had the 
clarity of a trumpet call after which there could be no retreat. 
There have been those who have read Holmes’s dissent as 
mainly an exercise in satire. Charles Beard, for example, speaks 
of Holmes “allowing his genial wit to melt the frosty verbalism 
of the law.” “Genial” is a curious adjective to apply in this 
case. Similarly when Thorstein Veblen a few years earlier 
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it as an clal)oratc literary satire. Like Vcblcn, but in his very 
cUflerent mxy, Holmes ^vas very much in earnest. He liad not 
entirely forgotten the military strategy of his Civil War ex- 
perience. He knew that the thru.st at tlie enemy must be sudden 
and shaij), unih all your might. “When you strike at a king,” 
luiierson liad told him long before, “you must kill him/’ 
Holmes was striking not only at Justic:e Pedduim’s majority 
opinion in the J.oclnicr case l)ut at the ^vhole dark and in¬ 
tolerant judicial tradition which Peckliain nais expressing. 

While Holmes’s motivations were those of a legal craftvsman 
determined not to see his craft distorted, the consetiuences of 
his opinions reached to tlie living standards of the common man 
and liis struggles for dignity. The Lochner dissent did not 
stand alone. In ihe (luartev-century of judicial labors that re¬ 
mained lo him, Holmes fought for tlie right of (he legislature 
to promote e([uality of Ijargaining power for workers, for the 
right of social experiment, for state and federal social legisla¬ 
tion, for the right of the people lo devcloi) an dlecLive tax 
administration, for ade(]uaLe governmental |)()wer hi peace and 
war. He fought wnih courage and with subtlety. Where by 
yielding ground slightly he could get the rest of the Court lo 
go along with him, he did so. Rut where no compromise* was 
])()ssil)le, he eoniimied to speak forlli, with a magisUirial man¬ 
ner and a summary brevily which infuriated his o[)ponents 
just as much as it delighted his followers. 

And followers he did have, h'or the young lawyers and ihe 
sludents si ill in the law s(*hools, looking aboiu: them for some 
figure who rose above (he deadening plains of legal com¬ 
mercialism and judicial connilacciu'y, some veit'ran who could 
give them hope lhal they would not become the mei’cenari(‘S 
of a corporale economy, Holnu's l)e<‘ame a symbol. Hi.s opinion.s 
were caughi up by the law journals, wliit'li weia* just becoming 
a force, 'Lhose who fought (o temper the harshness of corporate 
jjower and those who, whatever their views, sought in law a 
vitality that he reslored lo it, comliined in homage to him. 
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pleased and yet he was basically unmoved. The real motivation 
came from deep within, from his craftsman’s conception of 
the judicial power, his philosophy of its place in a limited 
universe, his unflagging sense of being part of a long campaign 
of history. 


8 

But it was a lonely fight. I shall have something to say later, 
in the prefatory note on Holmes as Supreme Court judge, 
about his friendships and associations with the other justices.® 
For a decade and a half, aside from occasional support from 
Harlan and then from Charles Evans Hughes, Holmes stood 
pretty much alone. But in igi6 with the appointment of 
Louis D. Brandeis to the Court, this was changed. 

The relationship between Holmes and Brandeis was a com¬ 
plex one. Brandeis brought to the Court a first-rate legal mind, 
an arduous education in social realities, and a fund of eco¬ 
nomic knowledge. He brought a seriousness of intent and an 
unwavering will. While there can be no question that Brandeis 
exercised a substantial influence over Holmes, we must remem¬ 
ber that not only the contours of Holmes’s mind but also its 
basic propulsions had already become fixed by the time Bran¬ 
deis came to the Court. The influence was vastly overestimated 
by men like Chief Justice Taft, who allowed his judgment to 
be swayed by his fear and prejudice. When he said in a letter 
that Holmes enabled Brandeis to cast two votes instead of one, 
it was a peevish utterance and he was unjust to both men. 

They had known each other in Boston when Brandeis was a 
young lawyer just out of Harvard, and Holmes a state court 
judge interested in the affairs of the school and its gi'aduates. 
But after that, except for Brandeis’ appearances before the 
Court in Washington as a counsel, they had little contact until 
Brandeis became a colleague. There can be no question that 
Holmes was struck by Brandeis’ complete integrity as well as by 
his vast knowledge, by his ethical sense, by his almost agonizing 
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clctcrniination to do the riglil: thing’. “There goes a good man,*’ 
he ^vould say to Mns. Holmes when Braucleis Icit their home. 
But tlic (liircrcnces between the two were profound. Brandeis 
was an economist where Holmes was a philosoplier. He was 
austere where Holmes, except when he was deeply aroused, 
tended to he whimsical, [)aradoxical and gay, Holmes ^vas the 
author of 'flu: Coniviou Law, “The Soldier’s Faith,** and nu¬ 
merous delightful and discursive letters to Pollock and others. 
Brandeis was tlie author of Ollier People's Money^ and when he 
wrote letters they were like coinmuuiques from a hattlolicld, 
with tlu! rattle of artillery sounding in their one-lwo-thvec 
niemorandiim sequence. Holmes thought in terms of a finite 
universe of wliich man was only an inlinilesimal part, and was 
skeptical of any sort of moral inq^erialisin, including social 
reform. Ih’andeis saw the emergence of a concentrated cor¬ 
porate |)ower within the commonwealth, of a stale within a 
state, and hent every effort toward making real his dream of a 
Periclean democracy on the American [)laius. Brandeis was 
Holmes’s consc:ience, and Holmes still had enougii of the 
Puritan in him to have a slumbering conscience that could 
be awakened and fortilied, But ^vhile Brandeis, as a conscience, 
bolstered Holmes’s legal views and strengthened his more 
liberal impulses, he could not change Holmes in essentials. 
Despite all his proddings, Holmes c'ould never read any of the 
economic treatises Brandeis urged on liiin. 'Fhey were “im¬ 
proving” — an epithet Holmes applied to anything tliat dis¬ 
turbed his sense of a limited universe. Brandeis he considered 
one of the “onward and upward” fellows, d’he tastes of Ins 
friend, Sir Frederick Pollock, although not nearly so deep a 
person as Brandeis, were nearer his own. 

9 

With iIk! niithroak of (,Iu‘ Woild War, the Court was con¬ 
fronted l)y new problems. lIoline.s had never been an anii- 
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world.” ''High and dangerous action/’ he had said, "teaches us 
to believe as right beyond dispute things for which our doubt¬ 
ing minds are slow to find words of proof/’ If Holmes had 
been less of a philosopher, he would have come close to being 
something of a fire-eater. He had been increasingly troubled by 
noting among the young secretaries who came to him from the 
Harvard Law School, part of \vhose job was to read aloud to 
him and with whom he discussed life as well as la^v, an increas¬ 
ing skepticism of patriotic values. He had scant belief in this 
"experimenting in negations.’* And yet it is characteristic of 
him that while with the outbreak of the ^var he had far fewer 
words to eat and fewer attitudes to erase than anyone else, he 
did not go as far as others in uncritical glorifications of the 
war. This was partly because his whole method was to proceed 
by continuities rather than by mutations, partly because his 
critical mind sought always to balance the excesses he saw 
around him. It was also characteristic of Holmes that one who 
all his life had had a fighting faith should now be so moderate 
in trumpeting it and so wary of its abuse. 

He had always liked the English without being an Anglo¬ 
phile. In England’s moments of greatest danger during the war 
Holmes in his letters to Pollock rejoiced witli the English 
victories, expressed concern at the reverses and the bombing 
raids on London, shared Pollock’s impatience with President 
Wilson’s conduct of foreign affairs in the years before America’s 
entrance into the war, and would probably have preferred his 
former colleague Hughes in the Presidency after 1916. He was, 
to be sure, civilized enough not to let the ^var wipe out his 
feeling of esteem for the German legal scholars and historians 
whom he had known. But when the hour of decision came for 
America, Holmes had no hesitation. "Between two groups that 
want to make inconsistent kinds of a world, I see no remedy 
except force.” 

Holmes did not idealize the actual experience of war. He had 
learned what it was like. But he knew long before our own dis- 
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as part of his universe. He had, moreover, a belief in the lougli- 
cuiug elTcct of ^vavUkc sports and pursuits (“a }'irLc.e well paid 
for the l)recding of a race (it for leadership and <‘oinmand”). 
To most of us today such words will seem dangerously dose to 
imperialism. But Holmes was more c:oiu:erned with national 
cohesion than with conque.st, He thought that the war ox- 
perience gave the individual once more a sense of being [)art 
of “an unimaginable ^vhole.” If this is mysticism it is the sort 
that the recent exi)eriences of Britain, Russia, and America 
tend to validate. 'Ihcse (juotations have been from the Holmes 
of the i8f)o’s. But as late as ipijj, in his speech on “Law and the 
(k)urt,“ lie ex[)ressed “an old man’s a|)i)reIiensiou“ that “com- 
petition from lunv^ races ^vill cut dce[)er than working men’s 
disputes and will test whetlicr we can hang together or can 
fight.” 

Because of these convictions the war, when it came to the 
Supreme (lourt, did not catch Holmes iiitellecUially uupre- 
[larecl. As a judge tlierc were two princijial prolilems lie woidd 
have to face. 'The first was tlie (|uestion of the jiositive powers 
of a wartime democracy. Vor all his relativism, Holmes saw 
the war as a struggle on oiiv side for our concejMlon of civilr/ed 
values, lie could not see, therefore, how ilie network of gov¬ 
ernment regulation of industry and du: daily lives of |K‘ople 
fell outside the Ckmslilulioii or was a prohibitive price to [>ay 
for tlie survival of these values. The opinion wliich best ex¬ 
presses tins belief is in Missouri v. Holhnul, the migratory bird 
treaty case, and in Black v, Ilirsh^ the leading I'iniergency 
Rem Lau' case.“ 'Lhai llolnies would have (‘xiencled the: same 
Ifigic from tlie Clongressioual power to the Presidential war 
jiower follows from the amilogy of his reasoning tiliout the 
governor’s power in Mayer v. Peabody, And it is likely iluit the 
|)rosen( SuprtMiie (lourt will similarly u[)hold the current work¬ 
ing conception of adecpiate war powers in a democracy. 

A moi’e diflicult probUmi that (‘anu* b(‘fore Holmes and the 
C’.ourt was lliat of civil lihertic's iti wartime, I sludl discuss this 
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ions/ As a Massachusetts judge, Holmes had dealt with the 
regular run of civil liberties cases and in one, Commonwealth 
V. DaviSj had written a legal opinion which was much cited later 
by those wishing to restrict by municipal ordinance the right to 
use public property as a forum for discussion. It was by no 
means a foregone conclusion, therefore, that Holmes would, 
with the World War cases, become a champion of civil liberties. 

That he did may be traced to several strands of influence. 
One was Holmes’s sense of critical balance and his dislike for 
the excesses committed by wartime patrioteers. A second was his 
admiration for the civil liberties of the English tradition, and 
for the temperate manner in which they handled problems of 
intellectual freedom. A third was the influence of Brandeis, who 
brought to the Court a fierce determination that nothing should 
destroy the right of criticism upon which democratic change 
depends. One may guess that in this association Brandeis helped 
enrich Holmes’s grasp of the social values of the problem, and 
Holmes’s contribution was to give the conception sharpness of 
legal contour and his unique gift of form. And finally there was 
Holmes’s growing sense that men could do little by repression 
to divert the movement of events. This comes out most sharply 
in 1925 in the closing paragraph of his dissent in Gitlow v. 
New York: ‘If in the long run the beliefs expressed in prole¬ 
tarian dictatorship are destined to be accepted by the dominant 
forces of the community, the only meaning of free speech is 
that they should be given their chance and have their way.” 
Here he sees free speech as the core of the succession of political 
power in a democracy, and the larger function of government 
to give expression to the struggle of life. 

To these factors must be added Holmes’s sense of legal crafts¬ 
manship and his devotion to legal values. That this was a real 
devotion is clear not only from the great personal reluctance he 
felt about his opinion in the Debs case, but even more from his 
brief memorandum on refusing a stay of execution for Sacco 
and Vanzetti in 1927. There is very little that Holmes added to 
fhp nhilnsonhical concention of intellectual freedom in a de- 
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inocracy, aUIiough he gave it. a literary sharpness. His creative 
work lay in reducing the nchnlousness of philosopliical con¬ 
cepts to usable legal standards. In the Schanck case, and after 
that in the Abravis and Gitlow dissents, Holmes worked out 
the tests of clear and present danger and of actual intent which 
may serve as a point of departure for Supreme Court action in 
tills area. 

The philosophical concepts of intellectual freedom have been 
relatively constant from Milton to Mill, and from Pagehot to 
Ilohnes and Urandcis. I'he legal concepts have been given 
greater precision. But tlie social framework within ivhich these 
philosophical and legal criteria are to be applied has c:hanged 
drastically from the England of Milton’s day to tlu? America of 
our own, from tlie licensing acts which represented the dangers 
to imellectual freedom in the time of the Stuarts to the obscene 
scrihhlings of Coughlin and Pelley or the divlsionist articles 
ill the Chicago ’Tribu.na whic;h re[)i’csen(; the danger in the time 
of the Na/i thrust for world empire. Rarely have the contours 
of an intellcclual and political prolilern shifted so draslically as 
in the decades helAvcen the prosecutions of Debs and Pelley, be¬ 
tween tile Post Odice order against Ik:rger's Milwaukee Ixader 
and that against Coughlin’s Social Jicslicc, Neither the national 
sedition laws nor the state ei'iniinal syndicalism laws, which 
were chielly relied on in the period of the (irst. World War, seem 
adaiitecl lo the present social situadon. Profe.ssor Herbert 
Wedisler has expressed this cliange with remarkalile incisive- 
ne.ss: “'The eiumiies of Amei ican deinoci'acy, whoever they arc, 
are not advocating its violent overthrow. In the field of speech, 
they are talking about the vi<*es of Kngiand, or of the Jews, or 
the folly of war or the advantages of trading with a victorious 
(Germany, In th<‘ (ield of action, llicir eye is not on the over¬ 
throw of the government l)UL on retarding production for dc- 
feii.se. . . . 'riie legislation which speaks in terms of advocacy 
of violent overthrow . . . re|)reseiits an uncritical acceptance 
of a formula devised (hiring the days when the Conmiunist 


xlvi HOLMES: A PERSONAL HISTORY 

principles/’ And Dean Mark Howe has re-enforced this view¬ 
point in a notable review of Chafee’s Free Speech in the United 
States? 

But all this has to do not so much with Holmes’s own posi¬ 
tion as with the controversy over the present-day applications 
of it. It is a tribute to the mark that Holmes has left on us that 
in much of the current controversy over free speech in wartime 
the fires of doctrine should rage over how Holmes would have 
interpreted the problem and what he would say if he were 
alive today. 

As he grew older, Holmes liked to joke about his being an 
old man. Yet behind the jest there ivas a serious concern lest 
he outstay his competence on the Court, as others before him 
had done, l^o the end of his tenure, however, there was no 
sign of declining powers. He had, of course, increasingly to con¬ 
serve his strength, particularly after a major operation he had 
to undergo in 1922. In 1929 his wife died. Life was drawing to 
a close for him. In 1931, on the occasion of his ninetieth birth¬ 
day, honors and tributes were heaped upon him from all sides. 
On January 12, 1932, he x'etired from the Court. He felt like a 
schoolboy released from his duties. He could no longer write 
letters by his own hand, but he continued with the aid of his 
secretary to read and keep in touch with the new figures on 
the intellectual horizon. With his zest for life scarcely di¬ 
minished, he waited serenely for death. It came on March 6, 
1935. Two days later he would have been ninety-four. 

10 

Is the influence he left a transitory one? And are we in danger 
of accepting him too uncritically? We have had warnings lately, 
from Walton Hamilton and others, against the development 
o£ a Holmes cult. And yet, if the materials for a cult are there, 
the warnings xvill do little good. Despite the strictures on 
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Holmes and the skcpLidsm about him from skeptical minds, 
there will he in every generation young' men to read Holmes’s 
words who will not read the words of warning ahoul him. And 
their minds ^vill be captured not alone by the words but by the 
personal image of Holmes that emerges from ihem. What is 
this image? borrowing the notion of a guardian genius, one 
might say that Holmes was watched over by one of tliose grave- 
gay deities of the (ireeks with his Apollonian serettity tind his 
irrepre.ssible high s|)iriis. ^Vhat disa|)points m:my about, 1 lolmes 
is the absence of passion ami of a feeling of dedication, llu‘ lack 
of the [)aitern of toi ture and complexity such :is the generations 
following Dostoevski and Niei/sclie ha\'e come to expect of the 
modern hero. To use Nief/.sche'.s dutdism, there was very much 
of the ,\pollonian iti Holmes :ind very little of the darker urges 
of the Dionysian. 

He had a serenity even in his moments of anger or near¬ 
despair. an tissmance even in the midst of skepticism. It is a 
chastetiing thing to read his writings o\’er the si)an of his life 
to see how slotv htis been the movement toward a woikable 
democracy, how many obstructions have been jdacc'cl iti its path, 
how immalletthle have* been the interpretations placed on the 
fundamental laws by the dominant jndit ial caste, how spirit 
bre.'ikiiig the elforts to light against complacency and blindne.ss. 
but il it is chastc'ning, it is also heat tc-ning, p:u t icttlaiiy today 
when the yotmg men need to be heartened ;tl)oiit tlte ftiltnc of 
a tuilitani detnocracy: heartening to see how ;it the high tide of 
ciipitalist materialism theie were still those who stood by their 
faith in soc ial icsison and in the ccimpetition of idc'tis, their be’ 
lic'l iti the steady, il slow, matc h o( social progresss. I lolmes was 
one of these. He was at once buoyant itnd tmfooled. The most 
.striking thing .•tbout him was that he- refused to livc« in a c lo.sed 
imivetse. 1 le was a great spokesman ol our C.onstitutintial tradi¬ 
tion hecattse he* was a great enotigh cemservative to stielch the 
framewutk of the past to :icc cinnuoclate at least some of the 
neecls ol the* luc’sent. lie saw liimsell as nart of the aimv of 
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That is different, however, from saying that he was a con¬ 
scious militant in the armies of social change. To lay violent 
siege to history was as little in his temperament as to shake his 
fist at the cosmos.^e accepted the limits both of history and of 
nature and within those limits he found his freedom in a free 
world. He was part of no movement. What he said and wrote 
did not grow out of the current social experience or the 
emerging cultural forces. They were rather the reaping of past 
expeideiice and the extraction of its full implications by a man 
who was content enough with life, but who did not feel God 
enough to hem in those whose passion for change 'was greater 
than his.^ 

In every culture the core of its existence has been a poetic 
attitude toward the world. This attitude has often been better 
expressed by the symbols of literature and art than by the 
urgencies of political or economic doctrine. For the poet can 
often distill into his symbols even the experiences of which he 
has not been a direct part, particularly if he have in him a 
sense of the past and a sensitiveness to the mood around him. 
Many have wondered how an aristocrat like Holmes, who lived 
the life almost of a recluse, who would have nothing to do with 
the mechanical gadgets of American life, wlio refused to read 
the newspapers and identified himself with none of the political 
or economic movements of his time, was nevertheless able to 
distill into his writings the sense of American libertarian de¬ 
mocracy. One may as well ask how John Keats, despite his 
limited experience, was able to put into his poetry both the 
power and pain of his Europe. I venture the belief that the son 
of Dr. Holmes turned out to be more of a poet than his father, 
if by poet we mean someone who pierces the appearances of life 
and expresses his vision in moving symbols. And if this sheds 
some light on Holmes, it should be not without meaning for his 
age that one of its poets should have had to work in the in¬ 
tractable material of legal technics. 

Despite this — better, because of this -- Holmes has had a 
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would prove IVu.slivatc. The Supreme Court majority ronliuued 
to show a glacial hostility to his basic constitutional attitudes, 
and the country as a whole showed an indifCeronce to Ins light¬ 
ing faith. If IIoliucs had to wait for his vindication on llie latter 
until Dunkirk and Pearl Harbor, his victory with respect to the 
fornicr came earlier, only a year or two after his deall). "rhe 
constitutional crisis of the New Deal and the struggle over the 
Court veorgaui’/ailou plan of another Roosevelt dearcxl tlu* 
^\n\y for the complete a(U)ption of Holmes’s vitnvs on const i- 
tulional hnv. The new doctrinal directions of tlie ])resent Su¬ 
preme Court spell more than anything else a return to Holmes. 
C.hief Justice Stone n^as his faitliful companioti in dissents, 
Justice Frankfurter his devoted disciple, and all l)ut one or 
two of the others have siucUchI him and caught his spirit. While 
they may disagree as to ^vhaL Holmes’s meaning is for today, they 
carry on muc'h of ilitnr work in lus shadow. 

Thus ITolnies has created the moans for his vindication, but 
his vindication in turn will tend to reduce that sense of wonder 
uj)on which a man’s (U:Uil in history clepeiuls. Holmes wrote 
in liis essay on Monies(|uieu that “because his l)ook was a work 
of science* and (*[)C)(:h'inakiug', it is as dead as the elassics.'' 
Similarly in some of his letters to Pollock on the dillieulty 
today of reading the classics, he points out that what has l>een 
borrowed frOm them and built into the .strucuire of our own 
ihoiiglu, strips (hem of the sense of ne^v'ness and surprise. 
'Fhat may u'cll liappeti to Holmes in the ucKt few generations. 
And yet, despite what familiarity may do to Iiis ll»ought, there 
is beyond (he ihoughi the im[)riiu. of a tmicpie personality and 
of a poetic image*. 

'There are those* who (‘oiupai'e Ilolme^s with J(*hn Marshall. 
'The comparison is unjust to both nu*ii. Unlike Marshall, 
Holm(‘s is a great man regardless of whethei* he was a great 
justice. He* will probably U*ave* a greater elfeet on T'uglish .style? 
and on what the young men dream and want iltau upon AmeiL 
can constitutional law. MarshalTs renutatinii siaiuls or falls \vith 
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tional interpretations. The greatness of Holmes will survive the 
vested interests and their constitutional bolstering. It will stand 
up as long as the English language stands up, as long as men 
find life complex and exciting, and law a part of life, and the 
sharp blade of thought powerful to cleave both. 
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.Campaigns of Life and Law 


The selections in Part 1 cxtcjid fro7n the Hohncs mho tuns a hoy 
just oni of college in to the Ilohnes who in i(jo 2 » when he was 
sixty-one, left the Supreme Judicial Court of M(tssaehusetts to he- 
c(nne a member of the United States Supreme Court, In the ease 
of only one selection Inroe I gone beyond, this period — to tin* fif¬ 
tieth anniversffry speech on the Class of jS6t, delroered in r(jri, 
which beUnigs among the meviories of the Civil This was 

the period of llobnes's preparatioiij and of the flower big of that 
?natnri/y whose fruits 7nere to be plucked hi /Jobnes\\' tenure 07i the 
United Slali*s Supreme Court, 

There are 'iiaried strains in each of ns which it is the lash of 
groxolh to rrconeile and integrate. In Ilohnes those strains were 
three — literature and. philosophy; uutr; and law. /Ill three are men¬ 
tioned in the ronrludhig jiassage of Ins Class Booh ,statement in 
jS6i: '"The tendencies of the fainily a7id. of my,self have a strong 
natural bent to literature, etr,; at present I am trying for a ronnnis- 
sion in one of the Massaclixisetts Regiments, lioxoexwr, and hope to go 
south before xu*iy long. If I sumrue tin* xuar / expect to study law 
as my profession or at least for a starling point/* “ 

II will he clear from this lhal Holmes xvas at the time underided 
about his main professional interest. He xoas not eiriain, ns he xuas to 
reveal in some of his later speeches, xohethev he could (juite stomach 
laxv as a profession: it .seemed narroxo and arid.*^ Did. he possibly at 
the start eonshler it as a xoay of 'maintaining himself while he gaxm 
his principal energies to literature? We know only ouee entered ou 
a study of law he turned into its channels the main fbmf of his 
energies. 

Before litis career could be realized^ the Civil War interjuKsed it¬ 
self, and young Iloltnes spent the four years of the war in the field, in 
hospitals, and at home eouxuileschig. As Holmes looked bark at his 
war experienre later, (here xoas a unity hi his life as a soldier and his 
I St*eIS (jf ilu‘ lIniin;iginul)U* Wliolc," the Class of 'di: Fiftieth AmiivtMKaiy 
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life as a laxuyer. Both were equally campaigns, both dealt with the 
risks of life and with its discipline, both involved an area of freedom 
and passion within a frameioork of rigor, both were toindows open¬ 
ing on wider but crucial perspectives. 

There were three aspects of law that interested him primarily, and 
these 1 have indicated by the subheadings of sections two, three and 
four in Part L Law luas a calling, with exacting vocational demands 
upon the practising lawyer; law was a cultural study — one of the so¬ 
cial sciences — and as such it was one way of approaching the com¬ 
plex of civilization; and law, in judicial terms, was a form of judg¬ 
ment, of adjusting the conflicting claims, decrees, power thrusts in a 
society. 



I. A Fighting Faith: the Civil War 


'^Tlirovfyfi our p;Y(iat good forhnic/' xoritcs TIobnes in onrf of (.he 
sjwccJirs that, folloxos, **iu our youUi our It carts xvcrc touch cd xoilh 
fire. li runs givni to us to Irani at the outset that life is a profound 
and jjassiouale thiug." The experience of the Ciitil War runs the nia- 
turbig [orce in llobnes's life, Frotti it derwe four of the great elc’ 
nienls in his thiuliiug: that life is risltj that our fairs depend often 
oji a ihroxo of the dice, and that laxo tnust on body this nleatoiy 
(/uality: that life is hallle, atid the best nteaning of effort cn?ttes out 
utider fire; that one nrust be a good soldier xoilh **a sjtlendid care- 
lesstiess for life" in a cause: and that, one must haxfe a fighting faith 
--that "to act xoilh enthusiasm and faith is the condition of acting 
greatly," 

'The first selection shoxos Ifolmcs still as student. Despite the de¬ 
liberate and clipped d)yncss of this (Uass Book shcleh, it rexauds a 
pride of ancestry all the niort* effrctixie because it is not stuffy. And 
xohen the student htrned soldier and faced an xinreriain future, it xoas 
xoilh a (juiel comaiction of duty done, as the last Z/j/r of his Cla,ss 
Poem runs, "We do in silence xohal the xoorld shall sing," 

IIolnies\s speeches on the C:h»il War, chnraclcrized by grace and. 
restrained xoarmlh arid a frlirily of phrase, cAynlain ,so)ne of the best 
of his xoriting. They are nil orcasional, yet they f^flfill the require¬ 
ments of the formal tu'easion xoithoul any stiffness, Tfieir theme is 
the fteroic and the ideal'-xohal men ca 7 i bcliexie xoheu they sxir- 
rouler thnnschuw' to snmcihing beyond themsxdxws, and xohal they 
can do xoficn (hey strefch their caf)acities to the breaking-point, 
Uobnes is thus atxoays in Ihrse sfiecchcs skirling (he edges of the un- 
uiterahle. !f noxo and then he sfiills omo' into the sentimental tiud 
slightly nntxokish ("SutP he(frts <dt me, hoxo many — xorre stilled 
txomdy years egft," or the fmssage in the rdS./ Memorial Day speech 
on the xoof/ieti roho xoaited at home) his lileraiy skill is, o7i the 
xohole, much grralrr than that of any man xoho xoas called, ufitni bi 
the /dSf)\s In make connncffioralhfe speeches o)) the Chnl War, 

One fttids in (litwc sficeches -- esherially in 'riu' Soldier's Kaitli — 
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the meaning of the universe. But in the midst of doubt, in the col¬ 
lapse of creeds, there is one thing I do not doubt . . . and that is 
that the faith is true and adorable which leads a soldier to throw 
away his life in obedience to a blindly accepted duty, in a cause 
which he little understands, in a plan of campaign of which he has 
no notion, under tactics of which he does not see the use.'' Here is a 
sense of blind obedience which approaches the religious credo quia 
absurdum. A decade ago the American reader might have said it 
runs too close to the militarist. But a generation that has seen de¬ 
mocracies go doion through pacifism and passivity, through the 
smug materialism of wealth and the denigration of both fighting and 
faith, has learned to take this phase of Holmes seriously.^ 

In his later years Holmes fou7td the memory of the Civil War so 
painful that he preferred not to read or talk about it. Yet he never 
lost a wholeness of view about the war —a recognition that in its 
daily grimy details it was an unromantic affair (^'the reality ivas to 
pass a night on the gii'ound in the rain with your bowels out of order, 
and after no particular breakfast to attack the enemy "), along with 
a persistent belief that in its essence it was a good antidote to the 
easy materialism of an industrial culture, and a healthy form of par¬ 
ticipation in the unimaginable whole" of the collective world. 


AUTOBIOGRAPHICAL SKETCH^ 

I, Oliver Wendell Holmes, Jr., was born March 8, 1841, in Boston. 
My father was born in Cambridge, graduated at Harvard, studied 
medicine in Paris and returning to Boston practised as a physician 
there a number of years. Giving this up, however, he has since sup- 
ported himself by acting as a professor of the Medical School of 
Harvard College, by lecturing and by writing a number of books. 
In 1840 he married Amelia Lee Jackson, daughter of Judge Jackson 
of Boston, where he has since resided. All my three names designate 
families from which I am descended. A long pedigree of Olivers and 

ipor an interesting commentary on this phase of Holmes, showing how a 
pragmatist squares his pragmatism with the absolutes of a fighting faith, see 
T. V. Smith, The Democratic Tradition in America (1941), ch. iv, "'Judicial 
Personalization of the Tradition: Justice Oliver Wendell Holmes." 

2 From Album of the Harvard College class of 1861, Number 1, p. 13, cited 
in Preparation of an American Aristocrat, by Frederick C, Fiechter, Jr. 6 Nexu 
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Wendells may be found in the book called Memorials of the Dead in 
Boston. -- Kir]g*s Chapel Burying GrouJid, pp. 144 and 234-5-6-7-8. 
Of my grandfather Abiel Holmes, an account may be found in the 
biographical dictionaries. (He was the author of the Annals of Amer¬ 
ica, etc.) as also of my other grandfather Charles Jackson —< (See, 
for instance, Appleton's New American Cyclopedia where the ac¬ 
count of Judge Jackson was written by my father.) I think it better 
thus to give a few satisfactory references than to write an account 
which is half so. Some of my ancestors have fought in the Revolu¬ 
tion; among the great-grandmothers of the family were Dorothy 
Quincy and Anne Brads tree t (''the tenth Muse”); and so on; but 
these things can be picked up from other sources I have indicated. 
My Grandfather A. Holmes was graduated from Yale in 1783 and in 
1792 was "gradu honorario donatur” at Harvard. Various Olivers 
and Wendells will be found in the triennial, as also various Jack- 
sons; including my grandfather. Our family has been in the habit of 
receiving a college education and I came of course in my turn, as my 
grandfathers, fathers, and uncles had been before me. Fve always 
lived in Boston and went first to a woman’s school there, then to 
Rev. T. R. Sullivan’s, then to E. S. Dixwell’s (Private Latin School) 
and thence to College. I never had any business but that of a stu¬ 
dent before coming to College; which I did with the majority of our 
class in July, entering without conditions. I was, while in College, 
a member and editor of the Institute (had somewhat to do with our 
two private clubs), of the Hasty Pudding, the Porcellian, the ^BK 
and the “Christian Union”; not that I considered my life justified 
belonging to the latter, but because I wished to bear testimony in 
favor of a Religious society founded on liberal principles in distinc¬ 
tion to the more “orthodox” and sectarian platform of the “Xtian 
Brethren.” I was editor in the Senior year of the Harvard Magazine 
(the chief piece I wrote in it being on “Albert Durer”). I was 
author of an article on Plato which took the prize as the best article 
by an undergraduate (for the first year of its existence) in the 
University Qiiarterly. The only College prize I have tried for was 
the Greek which was divided between one of the Juniors and me. 
When the war broke out I joined the “4th Battalion of Infantry'* 
and went down to Fort Independence expecting when drilled to go 
south (as a private). While at the Fort and after we were ordered up 

T irv t-knfr-K nn a C^lncc PnPiYi HQ Hiiirlflv nnrl IIS nc T 
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fore going (2nd term Senior). We stayed about a month at the Fort 
and then I came to Eoston and on ciassday (a week and a halE 
ago) I delivered my poem side by side with my friend Hallowell 
who was orator and who had also been at the Fort, The tendencies 
of the family and of myself have a strong natural bent to literature, 
etc., at present I am trying for a commission in one of the Massa¬ 
chusetts Regiments, however, and hope to go south before very long. 
If I survive the war I expect to study law as my profession or at least 
for a starting point. 

(in haste) 
O. W. Holmes, Jr., 
July and, j86i 

[and then in pencil] 

(N.B. I may say I don’t believe in gushing much in these College 
Biog’s and think a dry statement much fitter. Also I am too busy now 
to say more if I would.) 

THE CLASS OF 1861: A POEM^ 

How fought our brothers, and how died, the story 
You bid me tell, who shared with them the praise. 

Who sought with them the martyr’s crown of glory, 

The bloody birthright of heroic days. 

But, all untuned amid the din of battle. 

Not to our lyrics the inspiring strains belong: 

The cannon’s roar, the musket’s deadly rattle 
Have drowned the music, and have stilled the song. 

Let others celebrate our high endeavor 
When peace once more her staiTy flag shall fling 
Wide o’er the land our arms made free forever; 

Wc do in silence what the world shall sing. 

1 Delivered by Holmes at a class dinner at "Young’s” in Boston, July 20, 1864, 
Reprinted in Silas Bent, Justice Oliver Wendell Holmes, a Biography (1932). 
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MEMORIAL DAY^ 

Not long ago I heard a young man ask why people still kept up 
Memorial Day, and it set me thinking ol (he answer. Not (he answer 
that yon and I sliould give to each other,— not the exi)ressi()n of 
those feelings that, so long as you and I live, will make this day 
sacred to memories of love and grief and heroic youth, — l)Ut an 
answer which should command the assent of those who do not share 
our memories, and in which we of the North and our brethren of 
the South could join in perfect accord. 

So far as this last is concerned, to l)e sure, there is no trouble. 
I'he soldiers who were doing their best to kill one another felt less 
of personal hostility, I am very certain, than some who were not im¬ 
perilled by their mutual endeavors, I have lieard more than one of 
those who had hetm gallant and distinguished oflicers on the Confed¬ 
erate side say (hat they had had no such feeling, 1 know (hat 1 and 
those whom 1 knew best had not, We believed tliat it was most de- 
sirai)le that (lie North should win: we bedieved in the principle that 
the Union is indissoluble; we, or many of us at least, also believed 
that the conflict was inevital)Ie, and tiutt slavery liad lasted long 
enough, but we e(|ually believed dial (hose who stood against ns 
held just as sacred convictions that W(*r(‘ I lie opposin' of ours, and we 
respected them as ev('ry man with a heart must respect those who 
give all for (lu'ir Iielief. 'I‘Iie experieuct? of liatth' soon taught il.s 
lesson even to those* who came into (he fie'ld more liitnndy disposed. 
Yf)u could not stand u|) day aftt'r day in tliose indecisive contests 
where overwhelming victory was impossible because neither side 
would run as they ought when beaten, without getting at last some¬ 
thing of the same brotherhood for the ('lumiy that the north pole 
of a magnet has hir the south,— e:ich working in an opposite sense 
to the other, hut (‘at h unable to gi't along without the other. As it 
was dien, it is non'. Tlie soldiers of da* war nt'cd no ex|;laiiation.s; 
they (*an join in commemorating a soldier's dc'ath with fet'lings not 
different in kind, whether he fell toward (hem or Iiy (heir side, 

hut Memorial Day may and ought to liave a meaning also for 
those who do not share our memories. \\du*n men liavt* instinctively 
agreed to celebrate an anniversary, it will be found dial then! is 
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come; to ride boldly at what is in front of you, be it fence or enemy; 
to pray, not for comfort, but for combat; to keep the soldier’s faith 
against the doubts of civil life, more besetting and harder to over¬ 
come than all the misgivings of the battle-field, and to remember 
that duty is not to be proved in the evil day, but then to be obeyed 
unc^uestioning; to love gloi^ more than the temptations of wallow¬ 
ing ease, but to know that one's final judge and only rival is one¬ 
self—with all our failures in act and thought, these things we 
learned from noble enemies in Virginia or Georgia or on the Mis¬ 
sissippi, thirty years ago; these things we believe to be true. 

“Life is not lost," said she, “for which is bought 
Endlesse renown." 

We learned also, and we still believe, that love of country is not 
yet an idle name. 

Deare countreyl O how dearely deare 
Ought thy remembraunce, and perpetual I band 
Be to thy foster-child, that from thy hand 
Did comm Lin breath and nouriture receavel 
How brutish is it not to understand 
How much to her we owe, that all us gave; 

That gave unto us all, whatever good we havel 

As for us, our days of combat are over. Our swords are rust. 
Our guns will thunder no more. The vultures that once wheeled 
over our heads are burled with their prey. Whatever of glory yet re¬ 
mains for us to win must be won in the council or the closet, never 
again in the field. I do not repine. We have shared the incommuni¬ 
cable experience of war; we have felt, we still feel, the jjassion of 
life to its top. 

Three years ago died the old colonel of my regiment, the Twen¬ 
tieth Massachusetts. He gave our regiment its soul. No man could 
faker who heard his “Forward, Twentieth!" 1 went to his funeral. 
From a side door of the church a body of little choir-boys came in 
like a flight of careless doves. At the same time the doors opened 
at the front, and up the main aisle advanced his coffin, followed by 
the few gray heads who stood for the men of the Twentieth, the 
rank and file whom he had loved, and whom he led for the last time. 
The church was empty. No one remembered the old man whom we 
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myself, The Twentieth has shrunk to a skeleton, a ghost, a memory, 
a forgotten name which we other old men alone keep in our hearts. 
And then I thought: It is right. It is as the colonel would have 
had it. This also is part of the soldier’s faith: I-Iavlng known great 
things, to be content with silence. Just then there fell into my hands 
a little song sung by a warlike people on the Danube, which seemed 
to me fit for a soldier’s last word, another song of the sword, but 
a song of the sword in its scabbard, a song of oblivion and peace. 

A soldier has been buried on the battle-field. 

And when the wind in the tree-tops roared. 

The soldier asked from the deep dark grave: 

“Did the banner flutter then?” 

“Not so, my hero,” the wind replied, 

“The fight is done, but the banner won, 

Thy comrades of old have borne it hence, 

I-Iavc borne it in triumph hence.” 

Then the soldier spake from the deep dark grave: 

“I am content.” 


Then he hcareth the lovers laughing pass. 

And the soldier asks once more: 

“Are these not the voices of them that love. 

That loveand renieinbcr me?” 

“Not so, my hero,” the lovers say, 

“We are those that remember not; 

For the spring has come and the earth has smiled. 
And the dead must be forgot.” 

Then the soldier spake from the deep dark grave: 
“I am content,” 


^TARTS OF THE UNIMAGINABLE WHOLE'^ 

Mr. President and Erethren of the Alumni: — 

One of the recurring sights of Alaska, I believe, is when a section 
of the great glacier cracks and drops into the sea. The last time 
that I remember witnessing the periodic semi-centennial plunge of 
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a college class was when I heard Longfellow say '‘Morituri saluta- 
mus/’ If I should repeat that phrase of the gladiators soon to die, 
it would be from knowledge and reason, not from feeling, for I 
own that I am apt to wonder whether I do not dream that I have 
lived, and may not wake to find that all that 1 thought done is still 
to be accomplished and that life is all ahead. — But we have had 
our warning. Even within the last three months Henry Bowditch, 
the world-known physiologist, and Frank Emmons, the world- 
known geologist, have dropped from the class, leaving only the 
shadow of great names. 

I like to think that they were types of ’6i, not only in their 
deeds, but in their noble silence. It has been my fortune to belong 
to two bodies that seemed to me somewhat alike — the 20th Mas¬ 
sachusetts Regiment and the class of ’61. The 20th never wrote 
about itself to the newspapers, but for its killed and wounded in 
battle it stood in the first half-dozen of all the regiments of the 
north. This little class never talked much about itself, but grad¬ 
uating just as the war of secession began, out of its cighty-onc mem¬ 
bers it had fifty-one under arms, the largest proportion that any 
class sent to that war. 

One learns from time an amiable latitude with regard to beliefs 
and tastes. Life is painting a picture, not doing a sum. As twenty 
men of genius looking out of the same window will paint twenty 
canvases, each unlike all the others, and evei7 one great, so, one 
comes to think, men may be pardoned for the defects of their 
qualities if they have the qualities of their defects. But, after all, 
we all of us have our notions of what is best. I learned in the 
regiment and in the class the conclusion, at least, of what I think the 
best service that we can do for our country and for ourselves: To 
see so far as one may, and to feel, the great forces that arc behind 
every detail —for that makes all the dilTerence between philosophy 
and gossip, between great action and small; the least ^vavelet of the 
Atlantic Ocean is mightier than one of Buzzard’s Bay — to hammer 
out as compact and .solid a piece of work as one can, to ti'y to make 
it first rate, and to leave it unadvenised. 

It was a good thing for us in our college days, as Moorficld 
Storey pointed out a few years ago in an excellent address, that wc 
were all poor. At least we lived as if we were. It seems to me that 
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for him at twenty. We had something o£ that discipline, and before 
it was over many of us were in barracks learning the school of the 
soldier. Man is born a predestined idealist, for he is born to act. 
To act is to affirm the worth of an end, and to persist in affirming 
the worth of an end is to make an ideal. The stern experience of 
our youth helped to accomplish the destiny of fate. It left us feeling 
through life that pleasures do not make liappiness and that the 
root of joy as of duty is to put out all one’s powers toward some 
great end. 

When one listens from above to the roar of a great city, there 
comes to one’s cars — almost indistinguishable, but there -* the 
sound of church bells, chiming the hours, or offering a pause in the 
rush, a moment for withdrawal and prayer. Commerce has out- 
soared the steeples that once looked down upon the marts, but still 
their note makes music of the din. For those of us who are not 
churchmen the symbol still lives. Life is a roar of bargain and 
battle, but in the very heart of it there rises a mystic spiritual tone 
that gives meaning to the whole. It transmutes the dull details into 
romance. It reminds us that our only but wholly adequate signifi¬ 
cance is as parts of the unimaginable whole. It suggests that even 
while we think that we are egotists we are living to ends outside 
ourselves. 



2. Law as Calling, Life as Art 


Before the 7?iores of the United States Supreme Court cut him off 
from public utterance^ Hohnes was greatly in demand as aji after- 
dinner speaker^ and several times he spoke upoii receiving an hon¬ 
orary degree. Holmes was never merely graceful on these occasions. 
He used his grace to bring home to his audiences of laiuyers by the 
precept of his words what lie loas already showing by the example of 
his life: that the legal profession could be pursued for 7ioi ignoble 
ends and in a philosophic spirit. He admitted to having once had his 
doubts luhether the yiarrowing effects of the Into could be avoided. 
But he had stayed to discover ''that a man may I we greatly in the 
law as well as elsewhere; . . . that there as zoell as elsewhere he may 
wreak hmself upon life, may drink the bitter cup of heroism, may 
wear his heart out after the unattainable ” 

It is a safe appraisal to say that no greater or more moving cele¬ 
bration of the legal profe,ssio7i is to be found anywhere m the Aziglo- 
American literature than that in these speeches. The thread that 
runs through them all is a strong and bold, one: that law is an exact- 
ing goddess, demanding of her votaries an intellectual and moral 
discipline. 

But in one respect Holmes's task in these speeches was more dif- 
ficult than that of his forerunners zoho had sought to hwest the 
calling of the law with nobility. Those zoho understand the context 
of corporate capitalism in rohich the legal profession has had to 
operate will understand lohy Holmes pleaded so anxiously against 
the acqicisitive spirit among lawyers;'^ but they will understand too 
that Holmes zuas toaging a losing battle. A quarter-century after 
these speeches Woodrozv Wilson did- an aiialysis of the social position 
of the lazoyers that had far more bite and pessimism thazi Holmes's 
Bar Association speeches had.^ At the same time a contemporary of 
Wilson's, Louis D. Brandeis, renetoed Holmes's struggle to break 
down the narrow bounds of the legal profession: but where Hohnes 

iJn addition to the speeches in this section, sec in the following section the 
speech on “The Path of the Law,” pp. 71-89. See also the Introductory Essay, 
“Holmes: A Personal History,” pp. xxv-xxvii. 
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had spoken of philosophy, Brandeis spoke of service to the nation; 
where Holmes talked abstractly of battle, Brandeis talked prag¬ 
matically of reform; where Holmes fashioned graceful phrases, Bran¬ 
deis quarried m the hard rock of social reality. Perhaps by the very 
fact of his indirections and his lesser urgency Holmes may ironically 
prove the more enduring voice. 


'^OUR MISTRESS, THE 

Mr. Chairman and Gentlemen of the Bar: — 

The Court and the Bar are too old acquaintances to speak much 
to each other of themselves, or of their mutual relations. I hope I 
may say we are too old friends to need to do it. If you did not 
believe it already, it would be useless for me to affirm that, in the 
judges' half of our common work, the will at least is not wanting 
to do evei'y duty of their noble office; that every interest, every 
faculty, every energy, almost every waking hour, is filled with their 
work; that they give their lives to it, more than which they cannot 
do. But if not of the Bench, shall T speak of the Bar? Shall I ask 
what a court w^oukl be, unaided? The law is made by the Bar, even 
more than by the Bench; yet do I need to speak of the learning and 
varied gifts that have given the Bar of this State a reputation 
throughout the whole domain of the common law? I think I need 
not, nor of its high and scrupulous honor. The world has its fling 
at lawyers sometimes, but its very denial is an admission. It feels, 
what I believe to be the truth, that of all secular professions this has 
the highest standards. 

And what a profession it is! No doubt everything is interesting 
when it is understood and seen in its connection with the rest of 
things. Every calling is great when greatly pursued. But what other 
gives such scope to realize the spontaneous energy of one's soul? 
In what other does one plunge so deep in the stream of life —so 
share its passions, its battles, its despair, its triumphs, both as wit¬ 
ness and actor? 

But that is not all. What a subject is this in which we are united 
— this abstraction called, the Law, wherein, as in a magic mirror, we 
see reflected, not only our own lives, but the lives of all men that 
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have bccnl When I ihink on this majestic theme, my eyes dazzle. 
If we are to speak of the law as our mistress, we who are here know 
that she is a mistress only to be wooed with sustained and lonely 
passion — only to be won by straining all the faculties by which 
man is likest to a god. Those who, having begun the pursuit, turn 
away uncharmecl, do so cither because they have not been vouch¬ 
safed the sight of her divine figure, or because they have not the 
heart for so great a struggle. To the lover of the law, how small a 
thing seem the novelist’s tales of the loves and fates of Daphnis and 
Chloel How pale a phantom even the Circe of poetry, transforming 
mankind with intoxicating dreams of fiery ether, and the foam of 
summer seas, and glowing greensward, and the white arms of 
women I For him no less a history will suffice than that of the moral 
life of his race. For him every text that he deciphers, every doubt 
that he resolves, adds a new feature to the unfolding panorama of 
man’s destiny upon this earth. Nor will his task be done until, by 
the farthest stretch of human imagination, he has seen as with his 
eyes the birth and growth of society, and by the farthest stretch of 
reason he has understood the philosophy of its being. When I think 
thus of the law, I see a princess mightier than she who once wrought 
at Bayeux, eternally weaving into her web dim figures of the ever- 
lengthening past — figures too dim to be noticed by the idle, too sym¬ 
bolic to be interpreted except by her pupils, but to the discerning 
eye disclosing every painful step and every world-shaking contest by 
which mankind has worked and fought its way from savage isolation 
to organic social life. 

But we who are here know the Law even better in another aspect. 
We see her daily, not as anthropologists, not as students and philos¬ 
ophers, but as actors in a drama of which she is the providence and 
overruling power. When I think of the Law as we know her in the 
courthouse and the market, she seems to me a woman sitting by the 
wayside, beneath whose overshadowing hood every man shall see 
the countenance of his deserts or needs. The timid and’overborne 
gain heart from her protecting smile. Fair combatants, manfully 
standing to their rights, see lier keeping the lists with the stern and 
discriminating eye of even justice. The wretch who has defied her 
most sacred commands, and has thought to creep through ways 
where she was not, finds that his path ends with her, and beholds 

beneath lier bnnrl the inevorahle fare nf rienfb 
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quisitions. But when for the first time I was called to speak on such 
an occasion as this, the only thought that could come into my mind, 
the only feeling that could fill my heart, the only words that could 
spring to my lips, were a hymn to her in whose name we are met 
here to-night — to our mistress, the Law. 


‘^YOUR BUSINESS AS THINKERS^'^ 

And now, perhaps, I ought to have done. But I know that some 
spirit of fire will feel that his main question has not been answered. 
He will ask, What is all this to my soul? You do not bid me sell my 
birthright for a mess of pottage; what have you said to show that I 
can reach my own spiritual jDossibilities through such a door as this? 
How can the laborious study of a dry and technical system, the 
greedy watch for clients and practice of shopkeepers’ arts, the man¬ 
nerless conflicts over often sordid interests, make out a life? Gentle¬ 
men, I admit at once that these questions are not futile, that they 
may prove unanswerable, that they have often seemed to me unan¬ 
swerable. And yet I believe there is an answer. They are the same 
questions that meet you in any form of practical life. If a man has 
the soul of Sancho Panza, the world to him will be Sancho Panza’s 
world; but if he has the soul of an idealLst, he will make — I do not 
say find -- his world ideal. Of course, the law is not the place for the 
artist or the poet. The law is the calling of thinkers. But to those 
who believe with me that not the least godlike of man’s activities is 
the large survey of causes, that to know is not less than to feel, I say 
— and I say no longer with any doubt — that a man may live greatly 
in the law as well as elsewhere; that there as well as elsewhere his 
thought may find its unity in an infinite perspective; that there as 
well as elsewhere he may wreak himself upon life, may drink the 
bitter cup of heroism, may wear his heart out after the unattainable. 
All that life offers any man from which to start his thinking or his 
striving is a fact. And if this universe is one universe, if it is so far 
thinkable that you can pass in reason from one part of it to another, 
it does not matter very much what that fact is. For every fact leads 
to every other by the path of the air. Only men do not yet see how, 
always. And your business as thinkers is to make plainer the way 
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from some thing* to the whole of things; to show the rational eon- 
nectinn between your fact and the frame of tlu* universe. If your 
suhjeet is law, the roads are plain to anthropology, tin* seienct' of 
man, to political economy, the theory of legislation, ethits, and thus 
i)y .several paths to your hnal view of life. It would l)t‘ (‘<|ually true 
of any snhjoel. 'Fhe only dilference is in tlu* east* of seeing tiu* way. 
'Fo be master of any branch of knowlt‘dge, yon must master those 
which lie next to it; and thus to know anything you must km)W all, 

Perhaps 1 speak loo much tlie language of intellectmd amliition. 
I cannot but think that the scope for int(*lleciutil, as for pliysic;d 
adventure, is narrowing. I look for a future in which the ideal will 
he content and dignified acce[)tanct' of Hie, ratlu*)* than aspiratiem 
and the passion for achievement, I s(‘(* alrt*ady that .surveys and rail* 
roatls have set limits to t)ur inudlectual wilderness ■ th;u the lion 
and (lu‘ bison are disapp(‘aring from tlu‘m. as from Afrita and the 
no longer boundle.ss West, hut that undelightful day whith I an- 
litipate has not yet come. 'J1ie lunnan race has not changed, I im¬ 
agine, .so much belwetm my getieration and yonrs hnl that yon still 
have the i);irl)aric: thirst for con(|nest, and there is still something left 
to con(|uer, 'There are fields still o[)en for oeeup;uion in the law, 
and there are roads from them that will lead you where* you will. 

Hut do not iliitik I am pointing you to flowery paths and h(*ds of 
roses — to a place where l)rilliaiu rtssiilis :utend yemr wcjik, which 
.shall I)e at onee ea.sy and nc'w. No result is easy which is worth h;iv- 
ing. Ytntv ethualion begins when what is called your education is 
over —when you no longer are stringing together ilu* pregnant 
ihonghts, the “jewels five-wordsdong,*' which great men have given 
their livt‘s to cm from the raw material, hut have* begun your.selves 
to work upon the raw material for results whidi ycni do not see, 
cannot predict, and which may he long in coming when you take 
the fact which lift? offers you for your api)()imed task. Ncj man has 
earned (he right to intelleeltiul ambition until he has learncal to lay 
his course by a star which he has uevtn* seen - to dig by (he divining 
rod for springs which he may never reach. In .saying this, I point to 
iluii which ^vUl make? your study heroic. For I say tcj you in all sad- 
ne.ss of conviction, thru (o think great (honglus you must be heroes 
as well as idealists. Only wlien you h;ive worked alone when you 
have felt around you a black gulf of solitude moic* isolating than 
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achieved Thus only can you gain tlic secret isolated joy of the 
thinker, wh<^ knows that., a hundred years after he is dead and for¬ 
gotten, men wlu) never Jieard of him will be moving to the measure 
of his thought — the subtile rapture of a posi[)()ned [)ower, %vhi(ii 
the world knows not because it has no external trap|}ings, but whicli 
to his prophetic: vision is more real than that which eouunaiuls an 
anny. And if this joy slionld not ])C yours, still it is only thus that 
you can know that you have done what it lay in you to do — can say 
that you have lived, and he ready for the end. 


LOVE OE HONOir^ 

Mr. Prksidknt and GKN'rcKMKN; ‘- 

I know of no mark of honor which this country has to ofTt'r that 1 
should value so highly as this which you have conl'erre<l upon me. 
I accept it proudly as an accolade:, like the little blow upon the 
shouldcM' from the sword of a master of war which in ancient days 
adjiulgc’d that a soldier had won his spurs and pledged his life to 
decline no combat in the future. 

The powc'r of honor to hind men’s lives is not less now than it was 
in die Middle Ages, Now as then it is tlie breath of our nostrils; it 
is that for which wc live, for which. If netal he, we art* willing to 
die. It is that which makes the man whose gift is tiu* ]H)W<‘r to gain 
riclu'S sacrifiee healtit and ev(*n lift: to the pursuit. It is that whitii 
mak(‘s the schohir feel that he* cannot alford to lie ricli. 

One would sometimes think, from the speech of young men, that 
things had clianged recc'iitly, and that indifrerenc:e was now the vir“ 
liie to he culiivatt'tl. \ never heard anyone profess indilfereiue to a 
boat. race. Why shoidd you row a boat race? VV^hy eiuliire long 
months of jiain in pre])araiion for a fierce Iialf-hour that will leave* 
you all hut. dead? l)f)es atiy one ask the (|ues(ion? fs there: any one 
who would not go through all its costs, and more, for the moment 
when anguisli luvaks into trium[)h —or even for the glory of hav¬ 
ing nolily lost? Is life less than a iioat race? If a tnan will give all the 
blood in Ids beuly to win the one, will he not; S|)end all the ndght 
of his soul to i)revail in the other? 

I know, Mr. Pre?sideni, that there is a motive above even honor 
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which may govern inc:u's lives. I know tliai iheiv an* sonu* rare .spir¬ 
its who liiitl the inspiniiion ol every iiionient, (he aim f)l t'very act, 
in holiness. I am enongh ol a hurilan, I think, to (oueeive the ex¬ 
alted joy of (hose wlu) look u[)on thems(‘Ives only as instruments in 
the hands of a higher power to woi*k out its designs. Ihit I think 
that most men do and nnist reach the saint' result under (lie illusion 
ol' sell-seeking. U' the love o! honor is a I'orm of dial illusitm, it is 
no ignoble one. If it does not lift a man on wings t<i tluj sky, at least 
it carries him above tlie earth and teaches liiin (host' high and secret 
palliways across the branches of the forest the travellers on wliieh are 
only less than winged. 

Not tlie least service of this great University aiul its sister from 
which I come is. that by their separate' iea( liiug and by iht'ir mutual 
rivalry they have fostert'd that lofty feeling annnig their graduate.s. 
You have done all that a university can <.U\ t<i fun the. sjjurk in me. 
I will try to maintain the honor you have bivsiowed. 


THE BfACK SPEARHEADS OE CHANHE 


Mk. EuKSU>KN‘r ANn (iKN’ri.KMKN ov ’nm Assoe.tA'rioN: - 

As most of those h(*re have graduated from iht' Law School within 
the last iweniydive years. I know lliai i am in ilu* presen(‘<‘ of very 
learned men. For my own part, lately my thoughts have been turned 
to 

old, unha|)py, far-off things, 

And battles long ago; 

and when once the ghosts of (Ik* dt‘ad lifers of thirty years since be¬ 
gin to })hiy in my head, the laws are silent. And yvi as I h)r)k around 
me, I think to rny.self, like OuTeggio, "I too am, or at least have* 
been, a pedsigf)gue." And as .such I will venture a reflection. 

I.earning, my learned brethren, is a very gootl tiling. I should be 
the last U) undervalue it, having done my .share (»f ([uniation from 
the Year Rooks. Hut it is lialile to lead us astray. The law, .so far as 
it clepcmd.s on learning, is indeed, as it has iieen t all(*d. the govern- 
numt of the living by ilie dead. To a very considerable e»xteni no 

^'’Leavtutw aiul vScictico”: «pc’cd\ ut u diuncr (if llic llavvaul huu* .Sihocil 
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doubt it is inevitable that the living* should he so governed. Tlie 
past gives us our vocabulary and fixes the limits of our imagination: 
we cannot get away from it. 'There is, too, a ptHuliar logical pleas¬ 
ure in making nianifesi the cojitiniiiiy Ixaween what we are doing 
and what has been done before. But the [iresent has a right (o govern 
itself so far as it can; and it ought always to be r(‘nu‘nil)ered that 
historic continuity with the jjast is not a duty, it is only a ne< t‘ssiiy, 

I hope that the time is coining when this thought will Ix'ar fruit. 
An ideal system of law should draw its postulates and its legislative 
justification from science. As it is now, we n‘!y ujxm tradition, or 
vague sentiment, or the fact that we never thought of any <)(lu‘r way 
of doing things, as our only warrant Cor rules which we enforce with 
as iniich conlitleiice as if they emlxulied revealed Avisdoin, Who hei'e 
can give reasons of any diirerent kind for helicv'ing (liat lialf (luf 
criminal law docs not do more harm than good? Our forms of con¬ 
tract, insieatl of being imult' once for all, like a yacht, on lines of 
least resistance, an' aeddental ri’lics of early notions, concerning 
which the learned dispute, llow imieh has I’ciasoti had to do in de¬ 
ciding liow far, if at all, it is expedient for iht' Stale to uu'ddli’ with 
the domestic relations? And so I miglu go on through tlu' whole law. 

"J'hc Italians have begun to work upon the notion il\a( tin* foun¬ 
dations of the law ougbt to be scieniihc, and, if our ( ivili/atiou does 
not collapse, F feel pretty sure that tlie regiment or division that fol¬ 
lows us will carry that (lag. Our own word seems t lu; last always; ym 
the changt! of emphasis from an argiimeni in Blowden to one in tile 
time of Lord Kllenliorough, or even from that to one in our own 
day, is as marked as tluf dilference beiwetai (.V)wl(*y’s poetry and 
Slielley’s. Other changes as great will happen./And so the <M(‘riial 
procession moves on, we in the front for the moment; and, slnMcIi- 
ing away against tlu‘ unattainable sky, the black spearheads of the 
army that has been passing in unlirokeii line already for near a 
thousand years.) 


A MAN AND THE UNIVERSE^ 


A university is a place from which men start for (he Eternal Gity. 
In the imivtTsity are [liciured the ideaks which abide in the (!ity 
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traveled by diirorciU paths tenvards the goal. I do not know what bol¬ 
ter the travelers can do at a gathering like this, where for a nioinenl 
the university becomes conscious of itself and of its nttsuiing, than 
to report to those about to start something of their c‘>;i)t*rieiues and 
to give a hint oC what is to be exju’cled on the way. 

My way lias l)een by the ocean of the law. On that I havt* Ic‘arn(‘d 
a ])art of the great lesson, the lesson not of law but of life. There 
Avere few of the charts and lights for whit h one longed when 1 began. 
One found oneself plunged in a thick fog of details ^ in a black ami 
fro/en night, in which were no Ilowers, no sjiring, no easy joys. 
Voices of aniliority warned that in the crush ol' that ice any craft 
might sink. Out' heard Uurke saying that law sharpens tiu* mind by 
nari’owing it. One heard in 'Thackca'ay of a lawyer htaulitig all the* 
powers of a great mind to a mean profession. Om* saw (hat artists 
and ]M)ets shrank from it as from an aliim world. One donhted one¬ 
self how it eould be worthy of the interest of an intelligent mind. 
And yet, one said to oneself, law is human -- it is a pai l of mtm, and 
of one world with all the rest, '[’here must be a drift, if one will go 
prepared and have patience, which will bring one out to daylight 
and a worthy end. Ytm all have read or heard tl\e story of Nansen 
and see the parallel whic^h I iisct. Most men of the college htetl type 
in some form orothen* have to go ihrongli that experience of sailing 
for the ice and letting themselves he fro/en in. In the liist stage one 
has companions, cold and black iliougli it be, and if h<^ sticks to it, 
Ite finds at last that tluae is a drift as was forcMoUl, Wluat he Itas 
found that he has learned ilie first part of his lesson, that otie is 
.safe in trusting to courage and to time’. Hut he has not yet leanuxl 
all, So far his trials have l)een titose of liis companions. Hm if he is 
a man of high ambitions he must leave even his fellowadventurers 
and go forth into a deeper solitude and greater trials. He must suui 
for the pole. In plain words he must face the* loneliness of cniginal 
work. No ()n(‘ can rut out new paths in c()m[)any. Ife does that alone. 

When he has done that and lias turned ntisgiving into succ'ess he 
is master of himself and knows the secret of ac hit^vement. Ht* has 
learned the sec^ond part of his lesson and is ready lor the ccmsmnmu- 
tion of the whole. For he has gainc’d another knowledge more fruit¬ 
ful tium .sucems, He knows now what he* had divined at the outset, 
that one part of the* universe yields the same leaclting as any oiluT 
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only ihc difrcrcncc I)ciwccii roali/ing' (he: j)an as a pan oi' a whole 
and looking ai it in its isohilion as il' it really stood apart. The eon- 
suiuniaiion to which I referred tomes when he ap[)lie.s this knowl¬ 
edge U) hini.seir. lie may put ii in ihe theological form of justifica¬ 
tion by faith or in the plul()SO]>hi(:al one of the continuity of the 
universe. I care not very much for the form if in some way he has 
learned liiai he cannot sei himself over against the* univt:rse as a t‘ival 
god, to crilici/e il, or to shake his fisi at the skies, but that his mean¬ 
ing is its meaning, his only worth is as a |)art of il, as a luiml)le in- 
struineiU of the universal power. It seems to me that this is the la‘y 
to intellectual salvation, as ihe key lo happiness is to acce|)l a like 
faith in one’s heart, and to bo not merely a uet:t:ssary but a willing 
insinimeni in working out the inscrutable end. 


THE TEST rs B ATT LET: GEORGE OTIS 
SHATTUCK^ 


(iKNTI.KMKN OK 'I'UK lUu: — 

1 owe Mr. Shaliuck more than T cv<!r have owed any one else in 
till! woi‘ld. ouisidt! my immediate family. From the lime? wlien I was 
a student in Ids ollice until lie dic?d, he was my dtsir and intimate' 
friend. He (aught me unre])eatable lessons. Ife did me unnumbered 
kindnesses. 'To live while still young in daily contaci with his sweep¬ 
ing, all“Com]>(‘lling force, Ids might of lempeiameni. Ids swiftness 
(rarely fmnul with such miglu), Ids insight, laci, and subtlety, was 
lo receive an im[)rinl uev(?r to he elfaccd. My edncaiion would have 
been hut a thin and poor thing had I missed (hat great e\|)eri(‘nc<‘. 
'FIu^ things he did for me in otlua* praetieal ways even gratitude c an- 
not enumerate or rememiter, It.seemed to me tlml In* <a)uld not find 
any one near him without inieresiing Idmself in his ronuiies and 
his fate. 

You eanuoi expect, then, from mv. a critical analysis and estimate. 
I eotdd not sit coldly down to m(‘asiire and wt-igh his (lualities, or 
“peep anti botani/e” upon his grave. He was my dear aiul homtretl 
friend. I ran do little more than rejteat that. 

.Some of Ids ciualities, however, were manifest to any one who 
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knew him well. Ho nccclecl the excitement of iulvocacy or of .sonic 
practical end to awaken his insight, bnt when it was awakciu'd therc^ 
was no depth of speculation or rest*arch which he was not ready and 
more than able to sound. His work may not always liave had tlu‘ 
neatness of smaller minds, i)UL it brought out deeply hidden truths 
by some invisible radiance that searched things to their bones. 

He seemed to like to take great burdens upon himself, — not 
merely when there was a corresponding reward, l)ui when his feel¬ 
ings were touched, as well. He was a model in his bearing with 
clients. How often have I seen men come to him l)onK‘ down by 
troubles which they found too groat to su[>pori, and depart with 
light step, having Icht their weight upon siroiigc'r shoulders. But 
while his calm ttianncr riiaclo such things seem trilUvs, he took them 
a good deal on his nerves. I saw the ends of his lingers twitch as he 
cjuielly listemnl and advised, He never shunned ;mxieiy, and anxiety 
is what kills. 

His swiftness and (act, which I have mentioned, made him great 
in c:rosS”t‘xaininaiion, the coinniancl of which ilu* laic' Mr. Durant 
used to call tlie higliesi gift of a lawyer. A large part of the crosS' 
examination which I hear, even from able men, seems to nu' to waste 
time and oftem to luirt tlu'ir ca.se. Mr. Shatiuck, while he was In (he 
liahit of trying ca.sc*s, rarely made a mistake. H(‘ saw ilu* bearing of 
every an.swer on eveiy part of the evidence, ff by any chance he got 
an iiiu‘xpecte‘d irply, he adjusted himself to it in a flaslt, and met it 
by a new ap|)roach from some rcanole side, He coidtl bring out the 
prejudicT.s that unfiitcd a witness for just this case, and yet leave his 
general value and his personal feelings uiuouclual, with a delicacy, 
clearne.ss, and force? that left me simply astounded. 

At the time; to which I refer, when I first knew him, and while he 
still lrit‘d many cases, he was a great man with ttie jury iti every way. 
Ilis adchr.sses carried everything before them like a victorious cav¬ 
alry charge, sometimes, as it seemed to me, sweeping the judge alcmg 
with the nssi in the rout. Latterly hi.s most .successful appearance.^ 
were in arguments of law, He had learned the nil too rarely learned 
lesson of pointed l)revity. In a few luminous words he went to tlur 
bottom of his question, atul then took his .seat. In .shena, I know of 
no form of forensic effuri in which at .some time in his career he had 
not reached as high a point a.s I personally ever luive seen atuiinech 
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victorious men who have said that but tor his holj) when the battle 
was turning- against them they would have gone down in the 
light. 

Bill; that great vitality found only a partial outlet and expression 
in the law. He liked to ride and drive and sail and farm, and at 
times to talk. His fondness for fanning was a notiajable feature. I 
think he had a sympathy with the great, quiet forces which he saw at 
work, and a sympathy with the animals of the farm. Also the visible 
return which the earth makes for labor pleased him, It made him 
realize that he wa.s adding to the world’s stores. 

I have had much delight in his comjianionshi)). Whether drivings 
over the sandy roads of the Cape, or sailing in his yacht, or dining 
at his house, or at some later and less regular entenuinment in die 
garret in which 1 used (o live, he had a kind of benevolent beaming 
in his face and heart which gave unction to enjoyment. 

People often speak of correcting tlic judgmeni of the time by that 
of posterity. I think it is (juitc as true to say that we must correct 
the judgincnt of posterity by that of the time, A small man may be 
remembered for some little felicity which enabled him to write a 
successful lyric, or in some way to charm tiie senses or emotions of a 
world always readier with its rewards for pleasures than for great 
thoughts or d(‘ed.s. But I know of no true measure of men except: 
the total of lumum energy which they emliody - counting every¬ 
thing, with due allowance for quality, from Nansen’s power to dig(*st 
blubber or to resist cold, up to his courage, or to Wordsworth’s 
power to cxiiress the unutterable, or to Kant's speculative reach. 
The final test of this energy is l)atLle in some form —actual war — 
the mi.sli of Arctic ice — the figlit for mastery in the tnarket or the 
ctmrt. Many t)f those who are rememhered have spared themselves 
thissuj)remc trial, and have foslerecl a faculty at the expense of their 
total life. It is one thing to utter a happy |)lu’ase from a protected 
cloister; anotlier to think under fire —to think tor action upon 
wliich great interests tlepcnd. I’he most powerful men are a|)t to go 
into the m6He and fall or come out gcmcral.s. "I’he great problems 
are questions of here and now. Questions of here and now ocf:u[>y 
nine hundred and ninciymine thousandths of the ability of the 
world; and when the now has pa.ssed and has given place to another 
now, the heads and hands that built the organic structure of society 
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Sii(*h may be llui fate of the man whom to-day we remember and 
honor. Ihii r<*membered or forgotten, few indeed, I beli('vi‘, of those 
^vdiom I have .s(‘en have counted for as much in the hardest work of 
the day. I do not regret that it shouUl b(! known by few. 'What is ai»y 
remembrance of men to our high ambition? Sooiua* or later tlie race 
of men will die; but we demand an eternal record. We have it. What 
we have done is wovtm forever into the grc'at vil)ra(ing web of the 
world. 'The eye that can read the import of its motion can deci|»her 
the story of all our deetls, of all our thoughts, To that t*ye I am con¬ 
tent to leave the recognition and the memory of this great head 
and heart. 


LIFE AS JOY, VC/TY, ENJ)^ 

(Jkn’ilkmkn ok 'niK. .Sukkoi.ic Hah: 

The kindness of this reception almost unmans me, and it shakes 
me the more when laktm with a kind of seriousness which ilu* tno* 
mem has for mt*. As willi a drowtiing iiiait, the past is ndevseoped into 
a miiuite, and the stages are all lien* at oiut* in my iniml, “Hie day 
before yesterday \ wtis at the law school, fresh from the aimy, aigti- 
ing cases in a little duh with Gonlding and Beaman and IVier Ob 
ney, and laying the dust of pleading by ci'rtuin sprinklings which 
Huntington Jackson, anollun* ex-soldier, and I managed to contrivt* 
i(jgellier. A little later in the day, in Hoi) Morsel's ollicc, I saw a real 
writ, a(([Hired a practical conviction of ilu* dilh'rence i)ctweeu aS’ 
suunisii and trover, and marvelled ojuaMuoutlied at the swift cer* 
taiiity with whicli a master of his i)nsiness turned it od'. 

Yesterday I was ;u the* Itiw school again, in the chair instead of on 
the hendies, when my dear ])artner, Shatiuck, came out and told me 
that in one hour the (iovernor would suhmil my luuue to the coiur 
dl for a judgeship, if notllied of my assent. It was a stroke of light- 
ning which changed the whole course of my life, 

And the day before? yesterday, gentlemen, was thirty-live years, 
and yc.sterday was more than (‘ighieeu yetirs, ago. I have gone on 
leeling young, l)Ut I have noticed iliat I met fewer of tlie old to 
whom t.o .show my deference, and iwemly I was startled by being 
told that ours is an old heueh. Well, I accept the* fact, although I 
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find it hard U) realize, and I ask myself, what is there to show for 
this half lifetime (hat has [)assc‘d? I look into my hook in which I 
keep a docket of the decisions of die full court which fall to me to 
write, and fuKl al)oiu a thousand cases, A thousand cases, many of 
them upon tri(linf>^ or transitoi7 matters, to represent nearly half a 
lifeiime! A ihousand cases, when one would havt! liked to study to 
the bottom and to say his say on every (juestion which the law ever 
has presenU'd, and then to go on and invent new problems which 
should he (he test of doctrine, and (lum to generali/e i( all an<l write 
it in continuous, logical, philosophic: (‘xposition, selling forth the 
wliole cor))US with its roots in history and its justifications of ex¬ 
pedience real or supposed 1 

Alas, gentlemen, that is life. T oflen imagine Shakes]xxtre or Na- 
])<)Ieon summing iiimself U[) and iliinking: '‘Ves, I have written five 
thousand lines of solid gold and a good (lt‘al of padding — I, who 
would liave covt'n'd llie milky way with words that oulslione the 
siarsl” “Yes, I ht'al die Auslriaus in flaly and elst'wliere: I made a 
few brilliant campaigns, and 1 ended in middle lih' in it ct/WessY/f;— 
I, who had dreamed of a world monarchy and Asiatic pciwer." We 
cannot live: onr dreams. W(‘ are lucky enough if wtt can give a sample 
of our Iiest, and if in our iiearts we can feel (liat it has lieen noldy 
done. 

Some changes come about in the process, changes not necc'ssarily 
so much in the nature as in the emphasis of our interest. I do not 
mean in our wish to make a living and to succeed ^ of course, we all 
want those things —Inil I mean in our ulterior inlelU‘c(uaI or spir¬ 
itual interest, in the ideal [larl, without which we are hut snails 
or tigers. 

One* begins with a search for a general point (jf view. After a 
time he finds one, and then for a while he is alrsorlied in testing it, 
trying to satisfy himself wlielher it is iriu*. Hut after many experi¬ 
ments or investigations all have come out one way, and his theory 
is confirmed and settled in his mind, lie knows in advance tlial the 
next case will 1)(‘ hut anotlier verification, and the stimulus of 
anxious curiosity is gone, realizes that liis branch of knowledge 
only presents more illustrations of the univcnsal principle; he sees 
it all as anotlier case of the same old r}nnn, or the same sublime 
mystery —for it does not matter what epithets you apply to the 
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the work, irrcspodivo of further aims, and wIkmi you reach that 
stagti you reach, as it seems to me, tlu! triune formula (»1‘ the joy, the 
duly, and the end of life. 

It was of this that Malebranelte was thinking whrn hv said that, 
if God held in one hand truth, atul iti the other the ptusuit of 
truth, he would say; "Lord, the truth is lor thee ahme: give me the 
pursuit." 'The joy of life is to pul out t)ne‘s pow(‘r in some natural 
and useful or harmless way. 'There is no oilun*. And ilu‘ real misery 
is not to do this, 'The hell of the oUl world’s literattue is to he taxed 
beyond f)ne's powers. 'This country has expressed in sttu'y-M sup. 
pose luxause it has experienced it in life a dec-per abyss, of intel¬ 
lectual asphyxia or vital ninui, when powers consumis of themselves 
are denietl their chance. 

I’hc rule of joy and ilu* law cd duty seem to tm- all one. I confess 
that altruistic and cynically sclltsh talk seem to me about ecptally 
unreal. Wiili till humility, I ihittk '*\\'haisoe\er thv hand Imdetli to 
do, do it with thy miglu" inlmitely tmue im|MUiani than the* vain 
attempt to love one's neighbor as one's sell. U y<m want to hit a hint 
on the wing, you must have* all your will in a locus, sou must mu he 
lliinking about yoiusell, and, etpiallv, you mtisi not lie iltinking 
about your neighijor: you must he living in vmr eye cm that hiicl. 
Every achievement is a biid ott the wing. 

'The joy, the duty, aud, I vemure to add. the etui of life. I speak 
only of this world, of course, and ol the teachings td this world. I 
do not seek to trench U(ion the juovime ol spiuiual gtiides. Hut 
froiit the point of view of the wculd tlte etui t»l life is life. Life is 
action, the use of one's powers. As to iw them to theii height is tnir 
joy and iluiy, so it is the one end that justiltes iisrU. Ibitil lately the 
best thing tltai I was able lu think td in favor id civili/atitm. apart 
from blind accefuarur of the ordei td the univeiM*. was that it made 
j)Ossil)le the artist, the poet, the philosopher, and the man of sci- 
ente. But I ihittk that is not the gteaiest tltittg. Now I believe that 
the greatest thing is a matter that tomes direttly home to us all. 
When it is said iluii we are too much tutupied with the means of 
living to live, I answer iluu the thief worth <d tivili/aiion is just 
that it makes the means id living more tumjdex; that it calls ft>r 
great atul combined imellecinal effoiis. instead rd njinple, unco- 
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more life. Life is an end in itself, and the only cjucstion as to 
whether it is worth living is whether you have enough of it. 

I will add hut a word. We all arc very near despair. The sheath¬ 
ing that floats us over its waves is compounded of hope, faith in the 
unexplainable worth and sure issue of effort, and the deep, sub¬ 
conscious content which conics from the exercise of our powers. In 
the words of a touching Negro song — 

Sometimes I’s up, sometimes Fs down, 

Sometimes Fs almost to the groun’; 

but these thoughts have carried me, as T ho])e they will carry the 
young men who hear me, through long years of doubt, self-distrust, 
and solitude. They do now, for, although it might seem that (he: day 
of trial was over, in fact it is renewed each day. The kindness whicli 
you have shown me makes mo bold in happy moments to believe 
that the long and passionate struggle has not been quite in vain. 
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Tlirsr srlcrtituts rr/nv\vfi/ tht* nf linlftirs*\ thitihing o)i 

thr vrladnn Itiu* tfi Muiiil f XlH urut r ttif In Utr tmir trlini his nji- 
juiintmvnl la thr rnittd S(titr\ Sttlnratir Cnniit ttiutnl thr nuiin 
strratn aj hi\ rnt'igy tiu'fiy luttn Iraittl i t*tnmrtiftti y. ,|\ tlntutguishrd 
froth thr .srlrt titihs in thr jnrriint\ srtth^n, irhult tnntnin Ihiltnr\*s 
inttrr ftnitntl nntl iittrintu f‘\ nn ttsr hnr n\ ti rnuitifni, this 

srrtioii tiitn[ni.\r\ It is .\(lit»liut\ irmuivi^ thttifiii tiii\ Inuntl. 

Whilr hr n'<t\ a young hnryn, ftnhnr\ uuftl an ultlnrntu rshiji 
to IrgitI jihilouijthx (ts tnttutti’r rdstto m/ thr Amu lit.in l aw 
whrvr hr ttnd t ontnirntrtt tm ffw u-tmt rtn^ v umt thr ttrw 
hoolis, sttortl ttji a nt\t tlrut h/ Inntuftr. vhut f^rut tl iu\ ttuntl ngaitist 
thr grrnt ttiiutls (tf thr IrgttI l(tf itifuir. tnui jtt^fiunirtl u rrmhiug jihh 
Uisojihx ol law. (hit of this jn ioul rnu iiini hi\ rtlstmn nf (Ihtunrh 
lor Krnt‘s (ImiiMU Miai it‘s; tt sno s nf hyn! r m| irhuh srrrral arr 
hrrr Yr()rititrtl: tutti ft hoah of Irttutrs, I hr C nmiuuu Law, which 
ratihs xrith thr gtrat un stings t*f Hr my Sum sin Mai nr mul nthrrs 
in thr tradition of Iri^nl ttnalxsss hy ttir tissttonnl ssirthml. 

n ol tors's jtrrsfirt tuw **j hnr t irsh 'nt6^>n irn\ that of a grnrrch 
tioo xrhith had sat at thr frrt of (.hmlrs thmrsss, Urthrtt Sfwnrrr, 
IVtdtrr nngrliot. Ijjr was a stiugrjr jfnj rMstnur, tuid Hfdnirs had 
a hraltlix irsfirst for thr u/ij'mmm, trhrthrt tnrst mj instiiulinns. 
Life was a inattri of mu sal law, anti Uohnrs skrfiiital of thr 
rrfortoixt tin hr ring with what was an in hr s mi futrt of human sm 
rirty. Idjr a dash of fwwrr, nntl taw in thr sruiui was thr raliow 
alization of thr intfirsts of thr dominant groufc f'hus thnr is a 
blrnd in flohnrs of a grntlrmanty Ihn winnm (sot trtv A a funglr, 
hut turn harr tdrals us writ as aftjn tiirs), a rrhutant rtonomit hh 
tnfirrlatlou (t lawrs do r\nt (hr yntistfn aniil (hr mrni , tout a 
drrji iuslitutioualistn (thr touting t*f tusiton is hakrd hardt and 
only n strong thrust fuon hr low tan lomk it), 

All thrsr thrmrs will hr fiOinti imfduit in thr irmtnkaldr rasr 
nntr that Ihduirs, still a young Itiwyrr of thirty right, wrotr ou thr 
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main inleresi lies vi the rmelatiou of Holmes as a legal 

theorist, who sees human sympathy as setting (he bounds rather 
than the conditions of realistic legal action, and who — anticipating 
Pareto by numy years — sees legal syslenis as the obiter vesimoits 
of the poioer of a dominant {although alxoays changing) elite. 

There xoas miother elenumt in Holmeses perspeclwe of laro ns 
civilization, related and equally '‘toughP yet separable. That xvas 
the sense that law, like society, is careful of the species, careless of 
the indraidnal fate; that if must senie the uses of the generality of 
men, exam though it cfiiail hardship for the particular person. Ft 
xuas this sense that forined the source of the doctrine of the **ex¬ 
ternal standard*' for liability, xidtich xvas first dexadoped by Holmes 
in //A Connnoii Law, xohich xoas viort' fully dexadopml in ''Prixnlege, 
Malice, and fntent*'^ and in his liability decisums on the Mas¬ 
sachusetts (U)urt, and xohich keeps cropping up i)) tin* Holmes- 
Pollock correspondence as one of the legal conxnctions the txoo men 
had hi common. It xoas this sense (dso xohich underlay sexwral of 
Holmes's ''Draaniian'* decisions that have been much criticized, 
parlicularly the ''poisoned poor “ decision and the railroad-crossing 
decision 

77/A does not mean that Holmes did not have in him a basic 
humanism. He did. Holmes usually upheld, social legislation on the 
doctrine of the not unr<*asonable legislator. lUit note the similarity 
hetxoeen this doctrine and that of the external standard, hi both 
instaures Holmes is refusing to go into the subjective (jueslion of 
motivaliou. In both instances In; axaiids the imposition of moral 
patterns on the flux of laxo. In both instances he leaxws the basic 
decision to the eonvmon sense of the community, externalized in a 
standard, of linhiliiy aerording to eonsequenees rather than nioivae, 
or in the choice of reprrsentatixvs to determine the direction of 
public policy. But xohen these standards clashed xoilh humanitarian- 
ism in the sense of sympathy for particular individuals, Holmes did 
not hesitate to oxwrride tin* latter. In fact, one may guess that he 
exteu took some ,salisfaction iu the seirse that he xoas subordinating 

1 1'or misons of spiicc T 1 j:ivo nol nuUulcd ihi.s. U will l)r fountl hi H AMI 
and u'priiUri) in (II.I*. 117-1,'17. 

~ ihiitrd y.inr and (Ihcoural (U}inl)(Oiy v. liritt, «r,H (!.S. aOK (njaa). Set’ lidow, 
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merely hiimaniiarian considerations for the more ardxions and exact- 
mg demands of ''oiir mistress, the Law'' 

For Holmes, it was no small part of the **spirit of the common 
law" that it was coinmon and not individual. This did 7iot mem 
that he ceased to be basically a capitalist or that he became a col¬ 
lectivist. Blit it did mean that he was impatient of the attempts to 
extend capitalist entrenchment through the sheer logic of individ- 
iialism. As he puis it 07i the first page of The Common Law — 
"The life of the law has not been logic: it has been experience," 
Part of his deep feeling for the commo7i laxu runs his feeling for the 
sheer acciimnlation of expericfice that was invested in it. Logic was 
7iot excluded: it could not be. But experience was the starting point 
where logic began; a7id where diffo-ent logics clashed, experience 
was tised as a touchstone for the selection of the relevant logic. 
The experience, moreover, loas that which was co7nmo7i to all the 
people, and which therefore pomted to the social interest. That xoas 
why Holmes always regarded the notion of copyright at common 
laxo as nonsen.se; for it 7naximized the individual benefit at the 
expense of covunon experience. 

Despite the technical character of Holmes's Common Law, 1 have 
included excerpts from it in the selections that folloxu. This is the 
only book Holmes ever xorote. Even if he had never zoritten any- 
thing else, it xvould have given him a high rank among A?iglo- 
American legal historians a7id theorists. It is at once ambitious in 
scope, learned in the mass of scholarly and often recondite material 
it draws upon, connected in its basic hypothesis, and at the same 
time not too diffcuU to read even for the layman. It xoas writiexi at 
a time xohen legal scholars in Germa7iy and England were be gai¬ 
ning to view laxo as ajitliropologists might view it — as an organic 
part of the culture zoithm xuhich it grexo up. 

Holmes accoi'dmgly makes use of comparative material from 
ethnology and philology. One reviexo of the book at the time ‘^ gives 
as Holmes's mam argimenis the folloxu big: that the comino7i laxo 
has been deeply influenced by the tendency to be found in ex)e7'y 
primitive culture toxvard the fictitious personification of things axid 
animals; that it embodies similarly a fictitious transfer of status by 
succession; and that it is deeply pervaded by the notion that only 
limited remedies shall be allowed for xoroiigs, thus leading to a sys- 

ricrhic rtiil) ihnc hp YPnrlilw rlpnr thni 



northern huropran peoples icji their impress on me (onnnon uiw^ 
iiid hoxo they aceount {or the arclniir and anonialons trails lohich 
still snrowe, in the common laxo of today. 

But llolmes roas not only concermnl in the Coninion Law xoiih 
the an thro polo gical phase of legal history. He tons also ronrernrd 
until legal philosophy. The ri'vimo I have cited xoas impatient of 
H()hnes*s *Hong philosophical discussions of intent and. the liheP 
which to the rern'meer '‘ghm a tediously disrurshu: and /limhss air to 
the hook,” Neverthelessy later generations Inrae found these philo* 
sophical portions anything hat aimless and trdionSy and / Inum taken 
the selections that follom mainly from these passages. Holmes was 
concerned to shoxo that life xoas a perilous niatterf and that laxu 
:ould not be less 'perilous aiul more secure than tin'- intrinsic nature 
9 / life itself. If his hook has a dry finality of deflation in it, it is not 
because Holmes seeks to deflate the rmfiortance of his suhfert, but 
because he is skeptical of the possibility of finding absolute and se^ 
mrc ansxoers to the problems that life poses for laxo. The tone of the 
book is auiinnoralistic. Holmes insists that there <an be no absolnte 
dhics xohicli the laxo emboduus, Whenexier the juristic minds shape 
Ihe law they do so out of the customs of the culture,, and they 7nnst 
dtape. it consciously by weighing considerations of public poliiy. 

Perhaps ihe best sinienumt - Huminnus, graceful, on ihe jilnne 
')f the lay mind — that Ho hues ever xvrole on his xohole roiiceplioxt 
if the nature and inner spirit of law is the long lecture-essay in- 
duded at the end of this section, ‘*The Path of the Laxo,** The 
render may possibly find it helpful to start the section xoith this, 
znd then go on la the -more diffirnlt (although enrUer) selections, 
Hoimes xoas in his middle fifties xolien he xorote it. He xoas talk- 
ug to stxidfmts who stood on the threshold of a legal career. In it 
be speaks xoith something approaching tenderness yet xoithout con- 
icseension. The essay presents an interesting atid on the xohole suo 
:e.ssfnl blend of the txoo Holmeses the 'HongIH legal historian 
znd critic, and the craftsman and reformer in the law — who did not 
ilways live on good tertns with each other. 


STRIKE^ 


The famous strike of the gas^stokers in December last, by which 
all London was plunged for several nights into partial darkness, 
at last found its way into the courts. The company prosecuted five 
men for conspiracy. The trial lasted only one day; the facts were 
simple and undisputed, substantially as follows: The stokers arc 
hired by the company under special contracts, which require a 
certain notice to be given of an intention to leave work; the time 
of this notice varies in the contracts of different classes of work¬ 
men, ranging from one week to thirty days. Most of the stokers 
were combined together into a trade-union association. One of them, 
a member of the association, was discharged by the company, for 
what cause did not appear; but it was not claimed that the dis¬ 
charge was in violation of the contract. His fellow-members of 
the association demanded his reinstatement, but in vain. They 
thereupon, on the second of December, refused altogether to go 
to work unless their demand was complied with. There was no 
violence towards officers of the company; but there was some 
violence, accompanied by a good deal of threatening, towaixls mem¬ 
bers of the association who had not been advised of the intention 
of the conspirators, and who at first hesitated to fall in with the 
design. The court charged the jury that the defendants had a per¬ 
fect right to form a trade-union, and that the fact that their action 
was in restraint of trade, which would have made it an offense at 
common law, could not be considered in this action; but that the 
company alleged that the defendants “either agreed to do an un¬ 
lawful act or to do a lawful act by unlawful means; and he asked 
the jury whether there was a combination between the defendants 
either to hinder or prevent the company from carrying on their 
business by means of the men simultaneously breaking the con¬ 
tract of service they had entered into with the company. This was 
an illegal act, and, what was more, a criminal act. If they did agree 
to interfere with their employers’ business, by simultaneously break¬ 
ing such contracts, they were then agreeing to do that which would 
bring them within the definition of conspiracy.” 

The jury were out only twenty minutes, and then brought in a 

. ^7ALR 582 (1873). This first appeared as a commentary on a case of current 
interest to laivyers. 
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relict of guilty, but with a recommendation to mercy. This, bow¬ 
er, the court disregarded, and sentenced the accused to imprison- 
snt for one year. In imposing the sentence the judge said that he 
.d told the jury that “on the question whether they were to find 
e defendants guilty or not, they ought not to be influenced by the 
ggestion that what they were attempting to do would be dan- 
rous to the public. But it did seem to him now, when he was 
lied on to consider what kind of conspiracy they had been guilty 
, that he could not throw aside what was one of the obvious 
suits of the conspiracy into which they entered, and what must 
.ve been in their minds; and he could not doubt that the obvious 
suit was great danger to the public of this metropolis; that that 
.nger was present to their minds; and it was by the acting on that 
lowlcdge and on the effect they thought it would have upon their 
asters’ minds, and trading upon their knowledge of the danger, 
at they entered into this conspiracy, in order to force their masters 
follow their will. . . . 

‘'The prisoners were the principals — the chief actors; two of 
em were delegates chosen by the men, and therefore evidently 
sn to whom they looked up. They took a leading part in the 
nspiracy. Therefore, notwithstanding their good character they 
d unfortunately put themselves into the position of being prop- 
ly convicted of a dangerous and wicked conspiracy. The time 
;d come when a serious punishment, and not nominal or a light 
le, must be inflicted — a punishment that would teach men in 
eir position that, although without offence they might be mcm- 
rs of a trade-union, or might agree to go into an employment, or 
leave it without committing any offence, yet that they must take 
re when they agreed together that they must not agree to do it 
' illegal means. If they did that they were guilty of conspiracy, 
id if they misled others they were guilty of a wicked conspiracy.” 
Those who are interested in the immediate social aspects of this 
se, and who wish to hear the other side of this resort to the 
urts, as a move in the game between masters and men, will do 
dl to read an able article on Class Legislation in the Fortnightly 
evieiu for February last, which combines much sense with some 
isoiind notions of law.^ The aspect of the various instances of class 
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Herbert Spencer publishes from time to time. It has always seemed 
to us a singular anomaly that believers in the theory of evolution 
and in the natural development of institutions by successive adapta¬ 
tions to the environment, should be found laying down a theory of 
government intended to establish its limits once for all by a logical 
deduction from axioms. But the objection which we wish to ex¬ 
press at the present time is, that this presupposes an identity of 
interest between the different parts of a community which does not 
exist in fact. Consistently with his views, however, Mr. Spencer is 
forever putting cases to show that the reaction of legislation is 
equal to its action. By changing the law, he argue.s, you do not 
get rid of any burden, but only change the mode of bearing it; 
and if the change does not make it easier to bear for society, con¬ 
sidered as a whole, legislation is inexpedient. This tacit assumption 
of the solidarity of the interests of society is very common, but seems 
to us to be false. The struggle for life, undoubtedly, is constantly 
putting the interests of men at variance with those of the lower 
animals. And the struggle does not stop in the ascending scale with 
the monkeys, but is equally the law of human existence. Outside 
of legislation this is undeniable. It is mitigated by sympathy, pru¬ 
dence, and all the social and moral qualities. But in the last resort 
a man rightly prefers his own interest to that of his neighbors. And 
this is as true in legislation as in any other form of corporate action. 
All that can be expected from modern improvements is that legisla¬ 
tion should easily and quickly, yet not too qtiickly, modify itself in 
accordance with the will of the de facto supreme power in the 
community, and that the spread of an educated sympathy should 
reduce the sacrifice of minorities to a minimum. But whatever body 
may possess the supreme power for the moment is certain to have 
interests inconsistent with others which have competed unsuccess¬ 
fully. 

The more powerful interests must be more or less reflected 
in legislation; which, like every, other device of man or beast, 
must tend in the long run to aid the survival of the fittest. The 
objection to class legislation is not that it favors a cla.ss, but either 
that It fails to benefit the legislators, or that it is dangerous to them 
because a competing class has gained in power, or that it transcends 
the limits of self-preference which are imposed by sympathy. In- 
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rference with contracts by usury laws and the like is open to the 
‘St abjection, tliat it only makes the burden of borrowers heavier, 
he law brought to bear upon the gas-stokers is perhaps open to 
e second, that it requires to be backed by a more unquestioned 
)wer than is now possessed by the favored class; and some English 
itutcs are also very probably open to the third. But it is no 
ificient condemnation of legislation that it favors one class at 
lc expense of another; for much or all legislation does that; and 
)ne the less when the bona fide object is the greatest good of the 
'catest number'. Why should the greatest number be preferred? 
diy not the greatest good of the most intelligent and most highly 
weloped? The greatest good of a minority of our generation may 
s the greatest good of the greatest number in the long run. But 
the welfare of all future ages is to be considered, legislation may 
; well be abandoned for the present. If the welfare of the living 
[ajority is paramount, it can only be on the ground that the major- 
y have the power in their hands. The fact is that legislation in 
lis country, as well as elsewhere, is empirical. It is necessarily made 
means by which a body, having the power, put burdens which 
re disagreeable to them on the shoulders of somebody else. Com- 
Lunism would no more get rid of the difficulty than any other 
astern, unless it limited or put a stop to the propagation of the 
Dccies. And it may be doubted whether that solution would not be 
5 disagreeable as any other. 


SELECTIONS FROM THE COMMON LAW" 

(1) Liability and Revenge^ 

The object of this book is to present a general view of the 
bmmon Law. To accomplish the task, other tools are needed be- 
ides logic. It is something to show that the consistency of a system 
equires a particular result, but it is not all. The life of the law 
Las not been logic: it has been experience. The felt necessities of the 

1 Holmes’s book The Common Law was a series of lectures originally delivered 
1 Boston. The selections that follow arc from the first four lectures. About 
quarter of the material from these lectures is here included. 1 have chiefly 
dL out further illustrative material and scholarly references to authorities. I have 





share with their fellow-men, have had a good deal more to do than 


the syllogism in determining the rules by which men should be 
governed. The law embodies the story of a nation’s development 
through many centuries, and it cannot be dealt with as if it 
contained only the axioms and corollaries of a book of mathematics. 
In order to know what it is, we must know what it has been, and 
wliat it tends to become. We must alternately consult history and 
existing theories of legislation. But the most difficult labor will 
be to understand the combination of the two into new products 
at every stage. The substance of the law at any given time pretty 
nearly corresponds, so far as it goes, with what is then understood 
to be convenient; but its form and machinery, and the degree to 
which it is able to work out desired results, depend very much 
upon its past. 

In Massachusetts to-day, while, on the one hand, there are a 
great many rules which are quite sufficiently accounted for by 
their manifest good sense, on the other, there are some which can 
only be understood by reference to the infancy of procedure among 
the German tribes, or to the social condition of Rome under the 
Decemvirs. . . . 


The first subject to be discussed is the general theory of liability 
civil and criminal. . . . It is commonly known that the early forms 
of legal procedure were grounded in vengeance. . . . Vengeance 
imports a feeling of blame, and an opinion, however distorted by 
passion, that a wrong has been done. It can hardly go very far 
beyond the case of a hann intentionally inflicted: even a dog dis¬ 
tinguishes between being stumbled over and being kicked. 

Whether for this cause or another, the early English appeals for 
personal violence seem to have been confined to intentional 
wrongs. . , . Our system of private liability for the consequences 
of a man’s own acts, that is, for his trespasses, started from the 
notion of actual intent and actual personal culpability. 

The original principles of liability for harm inflicted by another 
person or thing have been less carefully considered hitherto than 
those which governed trespass, and I shall therefore devote the rest 
of this Lecture to discussing them. I shall try to show that this 
liability also had its root in the passion of revenge, and to point out 
the changes by which it reached its present form. But I shall not 
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:onfine myself strictly to what is needful for that purpose, because 
t is not only most interesting to trace the transformation through- 
)Ut its whole extent, but the story will also afford an instructive 
xample of the mode in which the law has grown, without a break, 
rom barbarism to civilization. . . . 

A very common phenomenon, and one very familiar to the stii- 
lent of history, is this. The customs, beliefs, or needs of a primitive 
ime establish a rule or a formula. In the course of centuries the 
:ustom, belief, or necessity disappears, but the rule remains. The 
cason which gave rise to the rule has been forgotten, and in¬ 
genious minds set themselves to inquire how it is to be accounted 
“or. Some ground of policy is thought of, which seems to explain it 
ind to reconcile it with the present state of things; and then the 
’ule adapts itself to the new reasons which have been found for 
t, and enters on a new career. The old fonn receives a new con- 
;ent, and in time even the form modifies itself to fit the meaning 
vhich it has received. The subject under consideration illustrates 
;his course of events very clearly. 

# # * # 

We have now followed the development of the chief forms of 
[iability in modern law for anything other than the immediate and 
nanifest consequences of a man’s own acts. We have seen the 
oarallel course of events in the two parents, — the Roman law and 
he German customs, — and in the offspring of those two on English 
oil with regard to sen^ants, animals, and inanimate things. We 
Irave seen a single germ multiplying and branching into products 
iS different from each other as the flower from the root. It hardly 
remains to ask what that germ was. We have seen that it was the 
Jesirc of retaliation against the offending thing itself. Undoubtedly, 
it might be argued that many of the rules stated were derived from 
a seizure of the offending tiling as security for reparation, at first, 
perhaps, outside the law. That explanation, as well as the one 
offered here, would show that modern views of responsibility had 
not yet been attained, as the owner of the thing might very well 
not have been the person in fault. But such has not been the view 
of those most competent to judge. A consideration of the earliest 
instances will show, as might have been expected, that vengeance, 





was to be surrendered to the relatives of the slain man, that they 
might do with him wiiat they liked. The deocland was an accursed 
thing. The original limitation of liability to surrender, when the 
owner was before the court, could not be accounted for if it was 
his liability, and not that of his property, xvhich was in question. 
Even where, as in some of the cases, expiation seems to be intended 
rather than vengeance, the object is equally remote from an ex¬ 
trajudicial distress. 

The foregoing history, apart from the purposes for which it has 
been given, well illustrates the paradox of form and substance in 
the development of law. In form its growth is logical. The official 
theory is that eacli new decision follows syllogistically from existing 
precedents. But just as the clavicle in the cat only tells of the 
existence of some earlier creature to which a collar-bone was useful, 
precedents survive in the law long after the use they once served 
is at an end and the reason for them has been forgotten. The result 
of following them must often be failure and confusion from the 
merely logical point of view. 

On the other hand, in substance the growth of the law is legisla¬ 
tive. And this in a deeper sense than that what the courts declare 
to have always been the law is in fact new. It is legislative in its 
grounds. The very considerations which judges most rarely mention, 
and always with an apology, are the secret root from which the law 
draws all the juices of life. I mean, of course, considerations of 
what is expedient for the community concerned. Every important 
principle which is developed by litigation is in fact and at bottom 
the result of more or less definitely understood views of public 
policy; most generally, to be sure, under our practice and traditions, 
the unconscious result of instinctive preferences and inarticulate 
convictions, but none the less traceable to views of public policy 
in the last analysis. And as the law is administered by able and ex¬ 
perienced men, who know too much to sacrifice good sense to a 
syllogism, it will be found that, when ancient rules maintain them¬ 
selves in the way that has been and will be shown in this book, new 
reasons more fitted to the time have been found for them, and that 
they gradually receive a new content, and at last a new form, from 
the grounds to which they have been transplanted. 

But hitherto this process has been largely unconscious, It is im- 



recognition or tne legislative lunction or the courts, as just ex¬ 
plained, it would be useful, as we shall sec more clearly further on. 

What has been said will explain the failure of all theories which 
consider the law only from its formal side, whether they attempt 
to deduce the corpus from a priori postulates, or fall into the 
humbler error of supposing the science of the law to reside in the 
elegantia jiirtSj or logical cohesion of part with part. The truth is, 
that the law is always approacliing, and never reaching, consistency. 
It is forever adopting new principles from life at one end, and it 
always retains old ones from history at the other, which have not 
yet been absorbed or sloughed off. It will become entirely con¬ 
sistent only when it ceases to grow. 

The study upon which we have been engaged is necessary both 
for the knowledge and for the revision of the law. 

However much wc may codify the law into a series of seemingly 
self-sufficient propositions, those propositions will be but a phase 
in a continuous growth. To understand their scope fully, to know 
how they will be dealt with by judges trained in the past which the 
law embodies, we must ourselves know something of that past. The 
history of what the law has been is necessary to the knowledge of 
what the law is. 

Again, the process which I have described has involved the at¬ 
tempt to follo^v precedents, as well as to give a good reason for 
them. When we find that in large and important branches of the 
law the various grounds of policy on which the various rules have 
been justified are later inventions to account for what are in fact 
survivals from more primitive times, we have a right to reconsider 
the popular reasons, and, taking a broader view of the field, to 
decide anew whether those reasons are satisfactory. They may be, 
notwithstanding the manner of their appearance. If truth were not 
often suggested by error, if old implements could not be adjusted 
to new uses, human progress would be slow. But scrutiny and re¬ 
vision are justified. 

But none of the foregoing considerations, nor the purpose of 
showing the materials for anthropology contained in the history of 
the law, are the immediate object here. My aim and purpose have 
been to show that the various forms of liability known to modern 
law spring from the common ground of revenge. In tlie sphere of 



law of torts it is of the first importance. It shows that they have 
started from a moral basis, from the thought that someone was to 
blame. 

It remains to be proved that, while the terminology of morals is 
still retained, and while the law does still and always, in a certain 
sense, measure legal liability by moral standards, it nevertheless, 
by the very necessity of its nature, is continually transmuting those 
moral standards into external or objective ones, from which the 
actual guilt of the party concerned is wholly eliminated. 

( 2 ) Punishment, Morals and the External Standard ^ 

The desire for vengeance imports an opinion that its object is 
actually and personally to blame. It takes an internal standard, 
not an objective or external one, and condemns its victim by that. 
The question is whether such a standard is still accepted either in 
this primitive form, or in some more refined development, as is 
commonly supposed, and as seems not impossible, considering the 
relative slowness with which the criminal law has improved. 

It certainly may be argued, with some force, that it has never 
ceased to be one object of punishment to satisfy the desire for 
vengeance. The argument will be made plain by considering those 
instances in which, for one reason or another, compensation for a 
wrong is out of the question. 

Thus an act may be of such a kind as to make indemnity im¬ 
possible by putting an end to the principal sufferer, as in the case 
of murder or manslaughter. 

Again, these and other crimes, like forgery, although directed 
against an individual, tend to make others feel unsafe, and this 
general insecurity does not admit of being paid for. 

Again, there are cases where there are no means of enforcing 
indemnity. In Macaulay’s draft of the Indian Penal Code, breaches 
of contract for the carriage of passengers were made criminal. The 
palanquin-bearers of India were too poor to pay damage.s, and yet 
had to be trusted to carry unprotected women and children through 
wild and desolate tracts, where their desertion would have placed 
those under their charge in great danger. 

iThis selection is from Lecture 11, “The Criminal Law.” 



store tne injured party to his tormcr situation, or to another equally 
good, but which is inflicted for the very purpose of causing pain. 
And so far as this punishment takes the place of compensation, 
whether on account of the death of the person to whom the wrong 
was done, the indefinite number of persons affected, the impossibil¬ 
ity of estimating the worth of the suffering in money, or the poverty 
of the criminal, it may be said that one of its objects is to gratify the 
desire for vengeance. The prisoner pays with his body. 

The statement may be made stronger still, and it may be said, 
not only that the law does, but that it ought to, make the gratifica¬ 
tion of revenge an object. This is the opinion, at any rate, of two 
authorities so great, and so opposed in other views, as Bishop Butler 
and Jeremy Beutham.- Sir James Stephen says, ‘‘The criminal law 
stands to the passion of revenge in much the same relation as mar¬ 
riage to the sexual appetite.” ^ 

The fmst requirement of a sound body of law is, that it should 
correspond with the actual feelings and demands of the com¬ 
munity, whether right or wrong. If people would gratify the pas¬ 
sion of revenge outside of the law, if the law did not help them, 
the law has no choice but to satisfy the craving itself, and thus 
avoid the greater evil of private retribution. At the same time, this 
passion is not one which we encourage, either as private individuals 
or as law-makers. Moreover, it does not cover the whole ground. 
There are crimes -which do not excite it, and we should naturally 
expect that the most important purposes of punishment would 
be coextensive with the whole field of its application. It remains 
to be discovered whether sucli a general purpose exists, and if 
so what it is. Different theories still divide opinion upon the sub¬ 
ject. 

It has been thought that the purpose of punishment is to re¬ 
form the criminal; that it is to deter the criminal and others from 
committing similar crimes; and that it is retribution. Few would 
now maintain that the first of these purposes was the only one. If 
it were, every prisoner should be released as soon as it appears 
clear that he will never repeat his offence, and if he is incurable he 

2 Butler, Sermons, VIII. Bentham, “Theory of Legislation’* {Principles of 
Penal Code, Part 2, ch. 16), Hildreth’s tr., p. 309. 

^ General View of the Criminal Law of England, p. 99. 
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should not be punished at all. Of course it would be hard to recon- 
cile the punishment of death with this doctrine. 

The main struggle lies between the other two. On the one side 
is the notion that there is a mystic bond between wrong and 
punishment; on the other, that the infliction of pain is only a means 
to an end. Hegel, one of the great expounders of the former view, 
puts it, in his quasi mathematical fonn, that, wrong being the ne¬ 
gation of right, punishment is the negation of that negation, or 
retribution. Thus the punishment must be equal, in the sense of 
proportionate to the crime, because its only function is to destroy 
it. Others, without this logical apparatus, are content to rely upon 
a felt necessity that suffering should follow wrong-doing. 

It is objected that the preventive theory is immoral, because it 
overlooks the ill-desert of wrong-doing, and furnishes no measure 
of the amount of punishment, except the lawgiver’s subjective 
opinion in regard to the sufficiency of the amount of preventive 
suffering. In the language of Kant, it treats jnan as a thing, not as 
a person; as a means, not as an end in himself. It is said to conflict 
with the sense of justice, and to violate the fundamental principle 
of all free communities, that the members of such communities 
have equal rights to life, liberty, and personal security. 

In spite of all this, probably most English-speaking lawyers 
would accept the preventive theory without hesitation. As to the 
violation of equal rights which is charged, it may be replied that 
the dogma of equality makes an equation between individuals only, 
not between an individual and the community. No society has ever 
admitted that it could not sacrifice individual welfare to its own 
existence. If conscripts are necessary for its army, it seizes them, 
and marches them, with bayonets in their rear, to death. It runs 
highways and railroads through old family places in spite of the 
owner’s protest, paying in this instance the market value, to be 
sure, because no civilized government sacrifices the citizen more 
than it can help, but still sacrificing his will and his welfare to that 
of the rest.* 

If it were necessary to trench further upon the field of morals, 
it might be suggested that the dogma of equality applied even to 
individuals only within the limits of ordinary dealings in the com¬ 
mon run of Vmi nvnm/a ^ _1_1_ __ 



wuil nuih Wiiere uoui are iree £0 cnoose, except on tiie tooting ot 
equal treatment, and the same rules for both. The ever-growing 
value set upon peace and the social relations tends to give the law of 
social being the appearance of the law of all being. But it seems to 
me clear that the tilthna ratio^ not only regunif but of private per¬ 
sons, is force, and that at the bottom of all private relations, how¬ 
ever tempered by sympathy and all the social feelings, is a justifiable 
self-preference. If a man is on a plank in the deep sea which will 
only float one, and a stranger lays hold of it, he will thrust him 
off if he can. When the state finds itself in a similar position, it 
does the same thing. 

The considerations which answer the argument of equal rights 
also answer the objections to treating man as a thing, and the like. 
If a man lives in society, he is liable to find himself so treated. 
The degree of civilization \vhich a people has reached, no doubt, is 
marked by their anxiety to do as they would be done by. It may be 
the destiny of man that the social instincts shall grow to control 
his actions absolutely, even in anti-social situations. But they have 
not yet done so, and as the rules of law are or should be based 
upon a morality which is generally accepted, no rule founded on 
a theory of absolute unselfishness can be laid down without a 
breach between law and working beliefs. 

If it be true, as I shall presently try to show, that the general 
principles of criminal and civil liability are the same, it will 
follow from that alone that theory and fact agree in frequently 
punishing those who have been guilty of no moral wrong, and 
who could not be condemned by any standard that did not avowedly 
disregard the personal peculiarities of the individuals concerned. If 
punishment stood on the moral grounds which are proposed for it, 
the first thing to be considered would be those limitations in the 
capacity for choosing rightly which arise from abnormal instincts, 
want of education, lack of intelligence, and all the other defects 
which are most marked in the criminal classes. I do not say that 
they should not be, or at least I do not need to for my argu¬ 
ment. I do not say that the criminal law does more good than 
harm. I only say that it is not enacted or administered on that 
theory, 

There remains to be mentioned the affirmative argument in 
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favor of the theory of retribuiion, to the effect that the fitness of 
punishment following wrong-doing is axiomatic, and is instinctively 
recognized by unperverted minds. I think that it will be seen, on 
self-inspection, that this feeling of fitness is absolute and uncon¬ 
ditional only in the case of our neighbors. It does not seem to me 
that any one who has satisfied hinaself that an act of his was wrong, 
and that he will never do it again, would feel the least need or 
propriety, as between himself and an earthly punishing power 
alone, of his being made to suffer for what he had done, although, 
when third persons were introduced, lie might, as a philosopher, 
admit the necessity of hurting him to frighten others. But when 
our neighbors do wrong, we sometimes feel the fitness of making 
them smart for it, whether they have repented or not. The feeling 
of fitness seems to me to be only vengeance in disguise, and I have 
already admitted that vengeance was an clement, though not the 
chief element, of punishment. 

But, again, the supposed intuition of fitness docs not seem to me 
to be coextensive with the thing to be accounted for. The lesser 
punishments are just as fit for the lesser crimes as the greater for 
the greater. The demand that crime should be followed by its pun¬ 
ishment should therefore be equal and absolute in both. Again, a 
malxim prohibitum is just as much a crime as a mahnn in se. If 
there is any general ground for punishment, it must apply to one 
case as much as to the other. But it will hardly be said that, if the 
wrong in the case just supposed consisted of a lorcach of the revenue 
laws, and the government had been indemnified for the loss, we 
should feel any internal necessity that a man who had thoroughly 
repented of his wrong should be punished for it, except on the 
ground that his act was known to others. If it was known, the law 
would have to verify its threats in order that others might believe 
and tremble. But if the fact was a secret between the sovereign and 
the subject, the sovereign, if wholly free from passion, would un¬ 
doubtedly sec that punishment in such a case was wholly without 
justification. 

On tlie other liancl, there can be no case in which the law-maker 
makes certain conduct criminal without his thereby showing a 
wish and purpose to prevent that conduct. Prevention would ac¬ 
cordingly seem to be the chief and only universal ourndse of min- 



It this IS a true account of the law as it stands, the law does un¬ 
doubtedly treat the individual as a means to an end, and uses him 
as a tool to increase the general welfare at his own expense. It has 
been suggested above, that this course is perfectly proper; but even 
if it is wrong, our criminal law follows it, and the theoi7 of our 
criminal law must be shaped accordingly. 

Further evidence that our law exceeds the limits of retribution, 
and subordinates consideration of the individual to that of the 
public well-being, will be found in some doctrines which cannot 
be satisfactorily explained on any other ground. 

The first of these is, that even the deliberate taking of life will 
not be punished when it is the only way of saving one’s own. This 
principle is not so clearly established as that next to be mentioned; 
but it has the support of very great authority.’'^ If that is the law, it 
must go on one of two grounds, cither that self-preference is proper 
in the case supposed, or that, even if it is improjjer, the law can¬ 
not prevent it by punishment, because a threat of death at some 
future time can never be a sufficiently powerful motive to make a 
man choose death now in order to avoid the threat. If the former 
ground is adopted, it admits that a single person may sacrifice 
another to himself, and a fortiori that a people may. If the latter 
view is taken, by abandoning jninishment when it can no longer 
be expected to prevent an act, the law abandons the retributive 
and adopts the preventive theory. 

The next doctrine leads to still clearer conclusions. Ignorance 
of the law is no excuse for breaking it. This substantive principle is 
sometimes put in the form of a rule of evidence, that every one 
is presumed to know the law. It has accordingly been defended by 
Austin and others, on the ground of difficulty of proof. If justice 
requires the fact to be ascertained, the difficulty of doing so is no 
ground for refusing to try. But every one must feel that ignorance 
of the law could never be admitted as an excuse, even if the fact 
could be proved by sight and hearing in every case. Furthermore, 
now that parties can testify, it may l)e doubted whether a man’s 
knowledge of the law is any harder to investigate than many ques¬ 
tions which are gone into. The difficulty, such as it is, would be met 

6Cf. 1 East. P. C. 294; United States v. Holmes, 1 Wall, Jr. 1; 1 Bisliop, Grim, 
haw, §§347-349. 845 (6th ccl.) ; 4 Bl. Comin. 31. 



commanded to aostain irom ccrmjn uul cuau lu iuiu out tna 
we are commanded. For if there were such a second command, it i, 
verv clear that the guilt of failing to obey it would bear no pro 
portion to that of disobeying the principal command if known, yc 
the failure to know would receive the same punishment as th( 
failure to obey the principal law. 

The true explanation of the rule is the same as that whicl 
accounts for the law’s indifference to a man’s |)articular tempera 
raent, faculties, and so forth. Public policy sacrifices the individua 
to the general good. It is desirable that the burden of all .shoulc 
be equal, but it is still more desirable to put an end to robl^ery anc 
murder. It is no doubt true that there are many cases in which ih< 
criminal could not have known that he was breaking the law, bii 
to admit the excuse at all would be to encourage ignorance when 
the law-maker has determined to make men know and obey, anc 
justice to the individual is rightly outweighed by the larger intercstj 
on the other side of the scales. 

If the foregoing arguments are sound, it is already manifcsi 
that liability to punishment cannot be finally and absolutely cle 
termined by considering the actual personal unwortln’ncss of the 
criminal alone. That consideration will govern only so far as th( 
public welfare permits or demands. And if wc take into account the 
general result which the criminal law is intended to bring about 
we shall see that the actual state of mind accompanying a crimina; 
act plays a different part from what is commonly supposed. 

For the most part, the purpose of the criminal law is only tc 
induce external conformity to rule. All law is dirccuid to con 
ditions of things manifest to the senses. And whether it brings those 
conditions to pass immediately by the use of force, as when it pro 
tects a house from a mob by soldiers, or appropriates private j^rop 
eny to public use, or hangs a man in pursuance of a judicial sen 
tence, or whether it brings them about mediately through mcn’< 
fears, its object is equally an external result. In directing itsclJ 
against robbery or murder, for instance, its purpose is to put 3 
stop to the actual physical taking and keeping of other men's goodS; 
or the actual poisoning, shooting, stabbing, and otherwise putting 
to death of other men. If those things are not clone, the law for¬ 
bidding them is equally satisfied, whatever the motive. 


sary in orcier to accompiisn triat purpose, we can see more readily 
than before that the actual degree of personal guilt involved in 
any particular transgression cannot be the only element, if it is 
an clement at all, in the liability incurred. So far from its being 
true, as is often assumed, that the condition of a man’s heart or 
conscience ought to be more considered in determining criminal 
than civil liability, it might almost be said that it is the very op¬ 
posite of truth. For civil liability, in its immediate working, is simply 
a redistribution of an existing loss between two individuals; and it 
will be argued in the next Lecture that sound policy lets losses lie 
where they fall, except where a special reason can be shown for in¬ 
terference. The most frequent of such reasons is, that the party 
who is charged has been to blame. 

It is not intended to deny that adminal liability, as well as civil, 
is founded on blameworthiness. Such a denial would shock the 
moral sense of any civilized community; or, to put it another way, 
a law which punished conduct which would not be blameworthy 
in the average member of the community would be too severe for 
that community to bear. It is only intended to point out that, 
when we arc dealing with that part of the law which aims more 
directly than any other at establishing standards of conduct, we 
should expect there more than elsewhere to find that the tests of 
liability are external, and independent of the degree of evil in the 
particular person’s motives or intentions. The conclusion follows 
directly from the nature of the standards to which conformity is 
required. These arc not only external, as was shown above, but 
they are of general application. They do not merely require that 
every man should get as near as he can to the best conduct possible 
for him. They require him at his own ])eril to come up to a certain 
height. They take no account of incapacities, unless the weakness 
is so marked as to fall into well-known exceptions, such as infancy 
or madness. They assume that every man is as able as every other to 
behave as they command. If they fall on any one class harder than 
on another, it is on the weakest. For it is precisely to those who 
are most likely to err by temperament, ignorance, or folly, that 
the threats of the law arc the most dangerous. 

The reconciliation of the doctrine that liability is founded on 
blameworthiness with the existence of liability where the party 


dinary intelligence and reasonable prudence, l^iability is said tc 
arise out of such conduct as would be blameworthy in him. But he 
is an ideal being, represented by the jury when they are appealed to, 
and his conduct is an external or objective standard when ap- 
plied to any given individual. That individual may be morally 
without stain, because he has less than ordinary intelligence or 
prudence. But he is required to have those qualities at his peril. If 
he has them, he will not, as a general rule, incur liability without 
blameworthiness. 

(3) Torts and Social Experience ^ 

The object of the next two Lectures is to discover whether there 
is any common ground at the bottom of all liability in ton, and 
if so, what that ground is. Supposing the attempt to succeed, it 
will reveal the general principle of civil liability at common laiv. 
The liabilities incurred by way of contract are more or less ex¬ 
pressly fixed by the agreement of the parties concerned, but those 
arising from a tort are independent of any previous consent of 
the wrong-doer to bear the loss occasioned by his act, . . . When A 
assaults or slanders his neighbor, or converts his neighbor's prop¬ 
erty, he does a harm which he has never consented to bear, and if 
the law makes him pay for it, the reason for doing so must be 
found in some general vi^w of the conduct which eveiy one may 
fairly expect and demand from every other, whether that other has 
agreed to it or not. 

Such a general view is very hard to find. The law did not begin 
with a theory. It has never worked one out. The point from which 
it started and that at which I shall try to show that it has arrived 
are on different planes. In the progress from one to the other, it is 
to be expected that its course should not be straight and its 
direction not always visible. All that can be done is to point out 
a tendency, and to justify it. The tendency, which is our main con¬ 
cern, is a matter of fact to be gathered from the cases. But the 
difficulty of showing it is much enhanced by the circumstance that, 
until lately, the substantive law has been approached only through 



trespass ana case^ or on the scope or a general issue. In place of a 
theory of tort, we have a theory of trespass. And even within that 
narrower limit, precedents of the time of the assize and jurata 
have been applied without a thought of their connection with a 
long forgotten procedure. 

Since the ancient forms of action have disappeared, a broader 
treatment of the subject ought to be possible. Ignorance is the 
best of law reformers. People are glad to discuss a question on 
general principles, when they have forgotten the special knowledge 
necessary for technical reasoning. But the present willingness to 
generalize is founded on more than merely negative grounds. The 
philosophical habit of the day, the frequency of legislation, and 
the ease with which the law may be changed to meet the opinions 
and wishes of the public, all make it natural and unavoidable that 
judges as well as others should openly discuss the legislative prin¬ 
ciples upon which their decisions must always rest in the end, and 
should base their judgments upon broad considerations of policy to 
which the traditions of the bench would hardly have tolerated a 
reference fifty years ago. 

The business of the law of torts is to fix the dividing lines between 
those cases in which a man is liable for harm which he has done, 
and those in which he is not. But it cannot enable him to predict 
with certainty whether a given act under given circumstances will 
make him liable, because an act will rarely have that effect unless 
followed by damage, and for the most part, if not always, the con¬ 
sequences of an act are not known, but only guessed at as more or 
less probable. All the rules that the law can lay down beforehand are 
rules for determining the conduct which will be followed by liabil¬ 
ity if it is followed by harm — that is, the conduct which a man pur¬ 
sues at his peril. The only guide for the future to be drawn from a 
decision against a defendant in an action of tort is that similar acts, 
under circumstances which cannot be distinguished except by the 
result from those of the defendant, are done at the peril of the actor; 
that if he escapes liability, it is simply because by good fortune no 
harm comes of his conduct in the particular event. 

If, therefore, there is any common ground for all liability in tort, 
we shall best find it by eliminating the event as it actually turns out, 
and by considering only the principles on which the peril of his con- 
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duct is thrown upon the actor. We are to ask what are the elements, 
on the defendant’s side, which must all be present before liability 
is possible, and the presence of which will commonly make him li 
able if damage follows. 

The law of torts abounds in moral phraseology. It has much tc 
say of wrongs, of malice, fraud, intent, and negligence. Hence it ma^ 
naturally be supposed that the risk of a man s conduct is throwr 
upon him as the result of some moral shortcoming. But while thii 
notion has been entertained, the extreme opposite will be found tc 
have been a far more popular opinion; — I mean the notion tha 
a man is answerable for all the consequences of his acts, or, in othei 
words, that he acts at his peril always, and wholly irrespective of th( 
state of his consciousness upon the matter. 

Be the exceptions more or less numerous, the general purpose o 
the law of torts is to secure a man indemnity against certain form 
of harm to person, reputation, or estate, at the hands of his neigh 
bors, not because they are wrong, but because they are harms. Tlr 
true explanation of the reference of liability to a moral standard 
in the sense which has been explained, is not that it is for the pui 
pose of improving men’s hearts, but that it is to give a man a fai 
chance to avoid doing the harm before he is held responsible for il 
It is intended to reconcile the policy of letting accidents lie wher 
they fall, and the reasonable freedom of others with the protectioi 
of the individual from injury. 

But the law does not even seek to indemnify a man from al 
harms. An unrestricted enjoyment of all his possibilities would ir 
terfere with other equally important enjoyments on the part of hi 
neighbors. There are certain things which the law allows a man t 
do, notwithstanding the fact that he foresees that harm to anothe 
will follow from them. He may charge a man with crime if th 
charge is true. He may establish himself in business where he fon 
sees that the effect of his competition will be to diminish the custor 
of another shopkeeper, perhaps to ruin him. He may erect a builc 
ing which cuts another off from a beautiful prospect, or he ma 
drain subterranean waters and thereby drain another’s well; an 
many other cases might be put. 

As any of these things may be done with foresight of their ev 
consequences, it would seem that they might be done with inten 
and even with malevolent intent, to oroduce thpm. Thp aron 




swer toi' acciuent, wnen the law permits the harm to be knowingly 
iniiictecl it would be a strong thing if the presence of malice made 
any difference in its decisions. That might happen, to be sure, with¬ 
out affecting the general views maintained here, but it is not to be 
expected, and the weight of authority is against it. 

As the law, on the one hand, allows certain harms to be inflicted 
irrespective of the moral condition of him who inflicts them, so, at 
the other extreme, it may on grounds of policy throw the absolute 
risk of certain transactions on the person engaging in them, irre¬ 
spective of blameworthiness in any sense. 

Most liabilities in tort lie between these two extremes, and are 
founded on the infliction of harm which the defendant had a reason¬ 
able opportunity to avoid at the time of the acts or omissions which 
were its proximate cause. But as fast as specific rules are worked out 
in place of the vague reference to the conduct of the average man, 
they range themselves alongside of other specific rules based on pub¬ 
lic policy, and the grounds from which they spring cease to be mani¬ 
fest. So that, as will be seen directly, rules which seem to lie outside 
of culpability in any sense have sometimes been referred to remote 
fault, while others which started from the general notion of negli¬ 
gence may with equal ease be referred to some extrinsic ground of 
policy. 

Apart from the extremes just mentioned, it is now easy to see how 
the point at which a man's conduct begins to be at his own peril is 
generally fixed. When the principle is understood on which that 
point is determined by the law of torts, we possess a common ground 
of classification, and a key to the whole subject, so far as tradition 
has not swerved the law from a consistent theory. It has been made 
pretty clear, from what precedes, that I find that ground in knowl¬ 
edge of circumstances accompanying an act or conduct indifferent 
but for those circumstances. 

But it is worth remarking, before that criterion is discussed, that 
a possible common ground is reached at the preceding step in the 
descent from malice through intent and foresight. Foresight is a 
possible common denominator of wrongs at the two extremes of 
malice and negligence. The purpose of the law is to prevent or secure 
a man indemnity from harm at the hands of his neighbors, so far 
as consistent with other considerations which have been mentioned, 


duct, the principle which exonerates him from accident no longei 
applies, and he is liable. But, as has been shown, he is bound to fore- 
see whatever a prudent and intelligent man would have foreseen, 
and therefore he is liable for conduct from which such a mar 
would have foreseen that harm was liable to follow. 

Accordingly, it would be possible to state all cases of negligence in 
terms of imputed or presumed foresight. It would be possible even 
to press the presumption further, applying the very inaccurate 
maxim, that every man is presumed to intend the natural conse¬ 
quences of his own acts; and this mode of expression will, in fact, 
be found to have been occasionally used, more especially in the 
criminal law, where the notion of intent has a stronger foothold. 
The latter fiction is more remote and less philosophical than the 
former; but, after all, both arc equally fictions. Negligence is not 
foresight, but precisely the want of it; and if foresight were pre¬ 
sumed, the ground of the presumption, and therefore the essential 
element, would be the knowledge of facts which made foresight 
possible. 

Taking knowledge, then, as the true starting-point, the next ques¬ 
tion is how to determine the circumstances necessary to be known 
in any given case in order to make a man liable for the consequences 
of his act. They must be such as would have led a prudent man to 
perceive danger, although not necessarily to foresee the specific 
harm. But this is a vague test. How is it decided what those circum¬ 
stances are? The answer must be, by experience. 

But there is one point which has been left ambiguous in the pre¬ 
ceding Lecture and here, and which must be touched upon. It has 
been assumed that conduct which the man of ordinary intelligence 
would perceive to be dangerous under the circumstances, would be 
blameworthy if pursued by him. It might not be so, however. Sup¬ 
pose that, acting under the threats of twelve armed men, which put 
him in fear of his life, a man enters another’s close and takes a horse. 
In such a case, he actually contemplates and chooses harm to an¬ 
other as the consequence of his act. Yet the act is neither blame¬ 
worthy nor punishable. But it might be actionable, and Rolle, C. J. 
ruled that it was so in Gilbert v. Stojie.^ If this be law, it goes the 
full length of deciding that it is enough if the defendant has had a 

2 Aleyn, 35; Style, 72; a. d. 1648, 


may, uieic is no reason wny ne snoum De aliowea to intentionally 
and permanently transfer his misfortunes to the shoulders of his 
neighbors. 

It cannot be inferred, from the mere circumstance that certain 
conduct is made actionable, that therefore the law regards it as 
wrong, or seeks to prevent it. Under our mill acts a man has to pay 
for flowing his neighbor’s lands, in the same way that he has to pay 
in trover for converting his neighbor’s goods. Yet the law approves 
and encourages the flowing of lands for the erection of mills. 

Moral predilections must not be allowed to influence our minds 
in settling legal distinctions. If we accept the test of the liability 
alone, how do we distinguish between trover and the mill acts? or 
between conduct which is prohibited, and that which is merely 
taxed? The only distinction which I can see is in the diflerence of 
the collateral consequences attached to tlie two classes of conduct. In 
the one, the maxim in pari delicto potior est conditio defeji- 
dentis, and the invalidity of contracts contemplating it, show that 
the conduct is outside the protection of the law. In the other, it is 
otherwise.^ This opinion is confirmed by the fact, that almost the 
only cases in which the distinction between prohibition and taxa¬ 
tion comes up concern the application of these maxims. 

# * # # 

I therefore repeat, that experience is the test by which it is de¬ 
cided whether the degree of danger attending given conduct under 
certain known circumstances is sujfficient to throw the risk upon the 
party pursuing it. 

For instance, experience shows that a good many guns supposed 
to be unloaded go off and hurt people. The ordinarily intelligent 
and prudent member of the community would foresee the possibility 
of danger from pointing a gun which he had not inspected into a 
crowd, and pulling the trigger, although it was said to be unloaded. 
Hence, it may very properly be held that a man who does such a 
thing does it at his peril, and that, if damage ensues, he is answer- 
able for it. The co-ordinated acts necessary to point a gun and pull 
a trigger, and the intent and knowledge shown by the co-ordination 
of those acts, are all consistent with entire blamelessness. They 

s 1 Kent (i2th ccl.), 4G7,n. i; 6 ALR 723-725; 7 id, 652. 
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threaten h^rni to no one without furtliGi Hccs. Eut the one flcicli* 
tional circumstcince of ^ m 3 n in the line and within range of the 
piece makes the conduct manifestly dangerous to any one who knows 
the fact. There is no longer any need to refer to the prudent man, 
or general experience. The facts have taught their lesson, and have 
generated a concrete and external rule of liability. Fie who snaps a 
cap upon a gun pointed in the direction of another person, known 
by him to be present, is answerable for the consequences. 

The question what a prudent man would do under given circum¬ 
stances is then equivalent to the question what are the teachings of 
experience as to the dangerous character of this or that conduct un¬ 
der these or those circumstances; and as the teachings of experience 
are matters of fact, it is easy to see why the jury should be comsuhed 
with regard to them. They are, however, facts of a special and pe¬ 
culiar function. Their only bearing is on the question, what ought 
to have been done or omitted under the circumstances of the case, 
not on what was done. Their function is to suggest a rule of conduct. 

# # # * 

The theory of torts may be summed up very simply. At the two 
extremes of the law are rules determined by policy without refer¬ 
ence to any kind of morality. Certain harms a mau may inflict even 
wickedly; for certain others he must answer, although his conduct 
has been prudent and beneficial to the community. 

But in the main the law started from those intentional wrongs, 
which are the simplest and most pronounced cases, as well as the 
nearest to the feeling of revenge which leads to sclf-redrcss. It thus 
naturally adopted the vocabulary and in some degree the tests, of 
morals. But as the law has grown, even when its standards have con¬ 
tinued to model themselves upon those of morality, they have neces¬ 
sarily become external, because they have considered, not the actual 
condition of the particular defendant, but whether his conduct 
would have been wrong in the fair average member of the commu¬ 
nity, whom he is expected to equal at his peril 

In general, this question will be determined by considering the 
degree of danger attending the act or conduct under the known 
circumstances. If there is danger that harm to another will follow, 
the act is eenerallv wronp* in fUp Inv.y 
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defendant has had reasonable warning of danger before acting. This 
distinction, however, is generally unimportant, and the known tend¬ 
ency of the act under the known circumstances to do harm may be 
accepted as the general test of conduct. 

The tendency of a given act to cause harm under given circum¬ 
stances must be determined by experience. And experience either at 
first hand or through the voice of the jury is continually working out 
concrete rules, which in fomi arc still more external and still more 
remote from a reference to the moral condition of the defendant, 
than even the test of the prudent man which makes the first stage of 
the division between law and morals. It does this in the domain of 
wrongs described as intentional, as systematically as in those styled 
unintentional or negligent. 

But while the law is thus continually adding to its specific rules, 
it does not adopt the coat'se and impolitic principle that a man acts 
always at his peril. On the contrary, its concrete njles, as well as the 
general questions addressed to the jqry, show that the defendant 
must have had at least a fair chance of avoiding the infliction of 
harm before he becomes answerable for such a consequence of his 
conduct. And it is certainly arguable that even a fair chance to avoid 
bringing harm to pass is not sufficient to throw upon a person the 
peril of his conduct, unless, judged by average standards, he is also 
to blame for what he does. 


THE PATH OF THE LAW^ 

When we study law we are not studying a mystery but a well- 
known profession. We are studying what we shall want in order to 
appear before judges, or to advise people in such a way as to keep 
them out of court. The reason why it is a profession, why people 
will pay lawyers to argue for them or to advise them, is that in so¬ 
cieties like ours the command of the public force is intrusted to the 
judges in certain cases, and the whole power of the state will be put 

^An Address delivered at the dedication of the new hall of the Boston 
University School of Law, on January 8, 1897. First published in 10 HLR (1897), 
457-478. 
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forth, if necessary, to carry out their judgments and decrees. People 
want to know under what circumstances and how far they will run 
the risk of coming against what is so much stronger than themselves, 
and hence it becomes a business to find out when this danger is to 
be feared. The object of our study, then, is prediction, the prediction 
of the incidence of the public force through the instrumentality of 
the courts. 

The means of the study are a body of reports, of treatises, and of 
statutes, in this country and in England, extending back for six hun¬ 
dred years, and now increasing annually by hundreds. In these sibyl¬ 
line leaves are gathered the scattered prophecies of the past upon 
the cases in which the axe will fall. These are what propeidy have 
been called the oracles of the law. Far the most important and pretty 
nearly the whole meaning of every new effort of legal thought is to 
make these prophecies more precise, and to generalize them into a 
thoroughly connected system. The process is one, from a lawyer’s 
statement of a case, eliminating as it does all the dramatic elements 
with which his client’s story has clothed it, and retaining only the 
facts of legal import, up to the final analyses and abstract imiversals 
of theoretic jurisprudence. The reason why a lawyer does not men¬ 
tion that his client wore a white hat when he made a contract, while 
Mrs. Quickly would be sure to dwell upon it along with the parcel 
gilt goblet and the sea-coal fire, is that he foresees that the public 
force will act in the same way whatever his client had upon his head. 
It is to make the prophecies easier to be remembered and to be 
understood that the teachings of the decisions of the past arc put 
into general propositions and gathered into text-books, or that stat¬ 
utes are passed in a general form. The primary rights and duties 
with which jurisprudence busies itself again are nothing but proph¬ 
ecies. One of the many evil effects of the confusion between legal 
and moral ideas, about which I shall have something to say in a 
moment, is that theory is apt to get the cart before the horse, and 
to consider the right or the duty as something existing apart from 
and independent of the consequences of its breach, to which certain 
sanctions arc added afterward. But, as I shall try to show, a legal 
duty so called is nothing but a prediction that if a man does or omits 
certain things he will be made to suffer in this or that way by judg¬ 
ment of the court; — and so of a legal right. 


numoer or reports, ine reports or a given jurisdiction in the course 
of a generation take up pretty much the whole body of the law, and 
restate it from the present point of view. We could reconstruct the 
corpus from them if all that went before were burned. The use of 
the earlier reports is mainly historical, a use about which I shall 
have something to say before I have finished. 

I wish, if I can, to lay down some first principles for the study 
of this body of dogma or systematized prediction which we call the 
law, for men who want to use it as the instrument of their business 
to enable them to prophesy in their turn, and, as bearing upon the 
study, I wish to point out an ideal which as yet our law has not 
attained. 

The first thing for a business-like understanding of the matter is 
to understand its limits, and therefore I think it desirable at once to 
point out and dispel a confusion between morality and law, which 
sometimes rises to the height of conscious theory, and more often 
and indeed constantly is making trouble in detail without reaching 
the point of consciousness. You can see very plainly that a bad man 
has as much reason as a good one for wishing to avoid an encounter 
with the public force, and therefore you can see the practical impor¬ 
tance of the distinction between morality and law. A man who cares 
nothing for an ethical rule which is believed and practised by his 
neighbors is likely nevertheless to care a good deal to avoid being 
made to pay money, and will want to keep out of jail if he can. 

I take it for granted that no hearer of mine will misinterpret what 
I have to say as the language of cynicism. The law is the witness and 
external deposit of our moral life. Its history is the history of the 
moral development of the race. The practice of it, in spite of popular 
jests, tends to make good citizens and good men. When I emphasize 
the difference between law and morals I do so with reference to a 
single end, that of learning and understanding the law. For that pur¬ 
pose you must definitely master its specific marks, and it is for that 
I ask you for the moment to imagine yourselves indifferent to other 
and greater things. 

1 do not say that there is not a wider point of view from which the 
distinction between law and morals becomes of secondary or no im¬ 
portance, as all mathematical distinctions vanish in presence of the 
infinite. But I do say that that distinction is of the first importance 
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for the object which we are here to consider, - a right study and mas¬ 
tery of the law as a business with well understood limits, a body of 
dogma enclosed w’ithin definite lines. I have just shown the practical 
reason for saying so. If you want to know the law and nothing else, 
you must look at it as a bad man, who cares only for the material 
consequences which such knowledge enables him to jmedict, not as 
a good one, who finds his reasons for conduct, whether inside the law 
or outside of it, in the vaguer sanctions of conscience. The theoreti¬ 
cal importance of the distinction is no less, if you would reason on 
your subject aright. The law is full of phraseology drawn from 
morals, and by the mere force of language continually invites us to 
pass from one domain to the other without perceiving it, as we are 
sure to do unless we have the boundary constantly before our minds. 
The law talks about rights, and duties, and malice, and intent, and 
negligence, and so forth, and nothing is easier, or, I may say, more 
common in legal reasoning, than to take these words in their moral 
sense, at some stage of the argument, and so to drop into fallacy. 
For instance, when we speak of the rights of man in a moral sense, 
we mean to mark the limits of interference with individual freedom 
which we think are prescribed by conscience, or by our ideal, how¬ 
ever reached. Yet it is certain that many laws have been enforced in 
the past, and it is likely that some are enforced now, which are 
condemned by the most enlightened opinion of the time, or which 
at all events pass the limit of interference as many consciences would 
draw it. Manifestly, therefore, nothing but confusion of thought can 
result from assuming that the rights of man in a moral .sense are 
equally rights in the sense of the Constitution and the latv. No doubt 
simple and extreme cases can be put of imaginable laws which the 
statute-making power would not dare to enact, even in the absence 
of written constitutional prohibitions, bccau.se the community 
would rise in rebellion and fight; and this gives some plausibility 
to the proposition that the law, if not a part of morality, is limited 
by it. But this limit of power is not coextensive with any system of 
morals. For the most part it falls far within the lines of any such 
system, and in some cases may extend beyond them, for reasons 
drawn from the habits of a particular people at a particular time. 

I once heard the late Professor Agassiz say that a German popula¬ 
tion would rise if you added two rents to th 
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conceptions. Take the fundamental question, What constitutes the 
law? You will find some text writers telling you that it is something 
different from what is decided by the courts of Massachusetts or 
England, that it is a system of reason, that it is a deduction from 
principles of ethics or admitted axioms or what not, which may or 
may not coincide with the decisions. But if we take the view of our 
friend the bad man we shall find that he does not care two straws 
for the axioms or deductions, but that he docs want to know what 
the Massachusetts or English courts are likely to do in fact, I am 
much of his mind. The prophecies of what the courts will do in fact, 
and nothing more pretentious, arc what I mean by the law. 

Take again a notion which as popularly understood is the widest 
conception which the law contains—the notion of legal duty, to 
which already I have referred. We fill the word with all the content 
which we draw from morals. But what does it mean to a bad man? 
Mainly, and in the first place, a prophecy that if he does certain 
things he will be subjected to disagreeable consequences by way of 
imprisonment or compulsory payment of money. But from his point 
of view, what is the difference between being fined and being taxed 
a certain sum for doing a certain thing? That his point of view is 
the test of legal principles is shown by the many discussions which 
have arisen in the courts on the very question whether a given statu¬ 
tory liability is a penalty or a tax. On the answer to this question 
depends the decision whether conduct is legally wrong or right, and 
also whether a man is under compulsion or free. Leaving the crim¬ 
inal law on one side, what is the difference between the liability un¬ 
der the mill acts or statutes authorizing a taking by eminent do¬ 
main and the liability for what we call a wrongful conversion of 
property where restoration is out of the question? In both cases the 
party taking anotlier man’s property has to pay its fair value as as¬ 
sessed by a jury, and no more. What significance is there in calling 
one taking right and another wrong from the point of view of the 
law? It does not matter, so far as the given consequence, the com¬ 
pulsory payment, is concerned, whether the act to which it is at¬ 
tached is described in terms of praise or in terms of blame, or 
whether the law purports to prohibit it or to allow it. If it matters 
at all, still speaking from the bad man’s point of view, it must be 
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have been able to think of are to be found in two somewhat insig¬ 
nificant legal doctrines, both of which might be abolished without 
disturbance. One is, that a contract to do a prohibited act is un¬ 
lawful, and the other, that, if one of two or more joint wrongdoers 
has to pay all the damages, he cannot recover contribution from 
his fellows. And that I believe is all. You see how the vague cir¬ 
cumference of the notion of duty shrinks and at the same time 
grows more precise when we wash it with cynical acid and expel 
everything except the object of our study, the operations of the 
law. 

Nowhere is the confusion between legal and moral ideas more 
manifest than in the law of contract. Among other things, here 
again the so called primary rights and duties arc invested with a 
mystic significance beyond what can be assigned and explained. The 
duty to keep a contract at common law means a prediction that you 
must pay damages if you do not keep it — and nothing else. If you 
commit a tort, you are liable to pay a compensatory siim. If you 
commit a contract, you are liable to pay a compensatory sum unlcsj 
the promised event comes to pass, and that is all the difference. Bui 
such a mode of looking at the matter stinks in the nostrils of those 
who think it advantageous to get as much ethics into the law as the^ 
can. It was good enough for Lord Coke, however, and here, as ir 
many other cases, I am content to abide with him. In Bromage v 
Genning^ a prohibition was sought in the King’s Bench against j 
suit in the marches of Wales for the specific performance of a cove 
nant to grant a lease, and Coke said that it would subvert the in 
tention of the covenantor, since he intends it to be at his clectior 
either to lose the damages or to make the lease. Sergeant Harris fo: 
the plaintiff confessed that he moved the matter against his con 
science, and a prohibition was granted. This goes further than W( 
should go now, but it shows what T venture to say has been thi 
common law point of view from the beginning, although Mr. Hat 
riman, in his very able little book upon Contracts, has been misled 
as I humbly think, to a different conclusion. 

1 have spoken only of the common law, because there are som 
cases in which a logical justification can be found for speaking o 

2 Roll. Rep. 368. 


enforce it by putting the defendant in prison or otherwise punishing 
him unless he complies with the order of the court. But I hardly 
think it advisable to shape general theory from the exception, and I 
think it would be better to cease troubling ourselves about primary 
rights and sanctions altogether, than to describe our prophecies con¬ 
cerning the liabilities commonly imposed by the law in those inap¬ 
propriate terms. 

I mentioned, as other examples of the use by the law of words 
drawn from morals, malice, intent, and negligence. It is enough to 
take malice as it is used in the law of civil liability for wrongs — 
what we lawyers call the law of torts — to show that it means some¬ 
thing different in law from what it means in morals, and also to 
show how the difference has been obscured by giving to principles 
which have little or nothing to do with each other the same name. 
Three hundred years ago a parson preached a sermon and told a 
story out of Foxe’s Book of Martyrs of a man who had assisted at the 
torture of one of the saints, and afterward died, suffering compensa¬ 
tory inward torment. It happened that Foxe was wrong. The man 
was alive and chanced to hear the sermon, and thereupon he sued 
the parson. Chief Justice Wray instructed the jury that the defend¬ 
ant was not liable, because the story was told innocently, without 
malice. He took malice in the moral sense, as importing a malevolent 
motive. But nowadays no one doubts that a man may be liable, with¬ 
out any malevolent motive at all, for false statements manifestly cal¬ 
culated to inflict temporal damage. In stating the case in pleading, 
we still should call the defendant's conduct malicious; but, in my 
opinion at least, the word means nothing about motives, or even 
about the defendant's attitude toward the future, but only signifies 
that the tendency of his conduct under the known circumstances 
was very 2:>lainly to cause the plaintiff temporal harm.^ 

In the law of contract the use of moral phraseology has led to 
equal confusion, as I have shown in part already, but only in part. 
Morals deal with the actual internal state of the individual's mind, 
what he actually intends. From the time of the Romans down to 
now, this mode of dealing has affected the language of the law as 
to contract, and the language used has reacted upon the thought. 
We talk about a contract as a meeting of the minds of the parties, 
®Sce Hanson v. Globe Newspaper Co., 159 Mass. 293, 302. See also below, p. 96. 
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and thence it is inferred in various cases that there is no contract 
because their minds have not met; that is, because they have in- 
tended different things or because one party has not known of the 
assent of the other. Yet nothing is more certain than that parties 
may be bound by a contract to things which neither of them in¬ 
tended, and when one does not know of the other’s assent. Suppose 
a contract is executed in due form and in writing to deliver a lec¬ 
ture, mentioning no time. One of the parties thinks that the promise 
will be construed to mean at once, within a week. TIic other thinks 
that it means when he is ready. The court says that it means within 
a reasonable time. The parties are bound by the contract as it is in¬ 
terpreted by the court, yet neither of them meant what the court 
declares that they have said. In my opinion no one will understand 
the true theory of contract or be able even to discuss some funda¬ 
mental questions intelligently until he has understood that all con¬ 
tracts are formal, that the making of a contract depends not on the 
agreement of two minds in one intention, but on the agreement of 
two sets of external signs —not on the parties’ having 7 ncant the 
same things but on their having said the same thing. Furthermore, 
as the signs may be addressed to one sense or another — to sight or 
to hearing —on the nature of the sign will depend the moment 
when the contract is made. If the sign is tangible, for ijisiancc, a let¬ 
ter, the contract is made when the letter of acceptance is delivered. 
If it is necessary that the minds of the parties meet, there will be 
no contract until the acceptance can be read — none, for example, if 
the acceptance be snatched from the hand of the olfercr by a third 
person. 

This is not the time to work out a theory in detail, or to answer 
many obvious doubts and questions which are suggested by these 
general views. I know of none which are not easy to answer, but 
what I am trying to do now is only by a series of hints to throw some 
light on the narrow path of legal doctrine, and upon two jutfalls 
which, as it seems to me, lie perilously near to it. Of the first of these 
I have said enough, I hope that my illustrations have shown the 
danger, both to speculation and to practice, of confounding* jnoraliiy 
with law, and the trap which legal language lays for us on that side 
of our way. For my own part, I often doubt whether it would not be 
a erain if everv word of moral QiCTntfirnnr'/a mulrl l-L/a 



tusion we snouid gam very much in the clearness of our thought. 

So much for the limits of the law. The next thing which I wish 
to consider is what are the forces which determine its content and 
its growth. You may assume; with Hobbes and Bentham and Austin, 
that all law emanates from the sovereign, even when the first human 
beings to enunciate it are the judges, or you may think that law is 
the voice of the Zeitgeist, or what you like. It is all one to my present 
purpose. Even if every decision required the sanction of an emperor 
with despotic power and a whimsical turn of mind, we should be 
interested none the less, still with a view to prediction, in discover¬ 
ing some order, some rational explanation, and some principle of 
growth for the rules which he laid down. In every system there are 
such explanations and principles to be found. It is with regard to 
them that a second fallacy comes in, which I think it important to 
expose. 

The fallacy to which I refer is the notion that the only force at 
work in the development of the law is logic. In the broadest sense, 
indeed, that notion would be true. The postulate on which we think 
about the universe is that there is a fixed quantitative relation be¬ 
tween every phenomenon and its antecedents and consequents. If 
there is such a thing as a phenomenon without these fixed quantita¬ 
tive relations, it is a miracle. It is outside the law of cause and effect, 
and as such transcends our power of thought, or at least is something 
to or from which we cannot reason. The condition of our thinking 
about the universe is that it is capable of being thought about 
rationally, or, in other words, that every part of it is effect and 
cause in the same sense in which those parts are with which we 
are most familiar. So in the broadest sense it is true that the law 
is a logical development, like everything else. The danger of which 
I speak is not the admission that the principles governing other 
phenomena also govern the law, but the notion that a given sys¬ 
tem, ours, for instance, can be worked out like mathematics from 
some general axioms of conduct. This is the natural error of the 
schools, but it is not confined to them, I once heard a very eminent 
judge say that he never let a decision go until he was absolutely 
sure that it was right. So judicial dissent often is blamed, as if it 
meant simply that one side or the other were not doing their sums 


This mode of thinking is entirely naturaL i ne training ot law« 
yers is a training in logic The processes of analogy, discrimination, 
and deduction are those in which they are most at home. The lan¬ 
guage of judicial decision is mainly the language of logic. And the 
logical method and form flatter that longing for certainty and for 
repose which is in evei7 human mind. But certainty generally is 
illusion, and repose is not the destiny of man. Behind the logical 
form lies a judgment as to the relative worth and importance of 
competing legislative grounds, often an inarticulate and uncon¬ 
scious judgment, it is true, and yet the very root and nerve of 
the whole proceeding. You can give any conclusion a logical forn. 
You always can imply a condition in a contract. But why do you 
imply it? It is because of some belief as to the practice of the com¬ 
munity or of a class, or because of some opinion as to policy, or, in 
short, because of some attitude of yours upon a matter not capable 
of exact quantitative measurement, and therefore not capable ot 
founding exact logical conclusions. Such matters really are battle 
grounds where the means do not exist for determinations that shall 
be good for all time, and where the decision can do no more than 
embody the preference of a given body in a given time and place. 
We do not realize how large a part of our law is open to reconsidera¬ 
tion upon a slight change in the habit of the ])ublic mind. No 
concrete proposition is self-evident, no matter how ready wc may 
be to accept it, not even Mr. Herbert Spencer’s “Every man has a 
right to do what he wills, provided he interferes not with a like 
right on the part of his neighbors.’' 

Why is a false and injurious statement privileged, if it is made 
honestly in giving information about a servant? It is because it has 
been thought more important that information should be given 
freely, than that a man should be protected from what under 
other circumstances would be an actionable wrong. Why is a man 
at liberty to set up a business which he knows will ruin his neigh¬ 
bor? It is because the public good is supposed to be best subserved 
by free competition. Obviously such judgments of relative im¬ 
portance may vary in different times and places. Why does a judge 
instruct a jury that an employer is not liable to an employee for 
an injury received in the course of his employment unless he is 
negligent, and why do the jury generally hnd for the plaintiff if 


man might have foreseen the injury, or at least the danger, while 
the inclination of a very large part of the community is to make 
certain classes of persons insure the safety of those with whom they 
deal. Since the last words were written, 1 have seen the require¬ 
ment of such insurance put forth as part of the programme of 
one of the best known labor organizations. There is a concealed, 
half conscious battle on the question of legislative policy, and if 
any one thinks that it can be settled deductively, or once for all, I 
only can say that I think he is theoretically wrong, and that I am 
certain that his conclusion will not be accepted in practice semper 
ubiqne et ah omnibus. 

Indeed, I think that even no\v our theoi7 upon this matter is 
open to reconsideration, although I am not prepared to say how I 
should decide if a reconsideration were proposed. Our law of torts 
comes from the old days of isolated, ungeneralized wrongs, assaults, 
slanders, and the like, where the damages might be taken to lie 
where they fell by legal judgment. But the torts with which our 
courts are kept busy to-day are mainly the incidents of certain 
well-known businesses. They are injuries to person or property by 
railroads, factories, and the like. The liability for them is esti¬ 
mated, and sooner or later goes into the price paid by the public. 
The public really pays the damages, and the question of liability, if 
pressed far enough, is really the question how far it is desirable that 
the public should insure the safety of those whose work it uses. It 
might be said that in such cases the chance of a jury finding for 
the defendant is merely a chance, once in a while rather arbitrarily 
interrupting the regular course of recovery, most likely in the case 
of an unusually conscientious plaintiff, and therefore better done 
away with. On the other hand, the economic value even of a 
life to the community can be estimated, and no recovery, it may 
be said, ought to go beyond that amount. It is conceivable that 
some day in certain cases we may find ourselves imitating, on a 
higher plane, the tariff for life and limb which we see in the Leges 
Barbarorum. 

I think that the judges themselves have failed adequately to 
recognize their duty of weighing considerations of social advantage. 
The duty is inevitable, and the result of the often proclaimed 
judicial aversion to deal with such considerations is simply to 



good deal frightened. I suspect that this fcar has inlluenced judicial 
action both here and in England, yet it is certain that it is not 
a conscious factor in the decisions to which I refer. I think that 
something similar has led people who no longci hope to control 
the legislatures to look to the courts as expounders of the Con¬ 
stitutions, and that in some courts new principles have been dis 
covered outside the bodies of those instruments, which may 
generalized into acceptance ot the economic doctrines which pre 
vailed about fifty years ago, and a wholesale prohibition of what j 
tribunal of lawyers does not think about right. I cannot but be 
lieve that if the training of lawyers led them habitually to con 
sider more definitely and explicitly the social advantage on wind 
the nile they lay down must be justified, they sometimes woul( 
hesitate where now they are confident, and see that really the^ 
were taking sides upon debatable and often burning questions. 

So much for the fallacy of logical form. Now let us consider th 
present condition of the law as a subject for study, and the idea 
toward which it tends. We still are far from the point of viei 
which I desire to see reached. No one has reached it or can read 
it as yet. We are only at the beginning of a philosophical rcactior 
and of a reconsideration of the worth of doctrines which for th 
most part still are taken for granted without any deliberate, cor 
scions, and systematic questioning of their grounds. The develop 
ment of our law has gone on for nearly a thousand years, like th 
development of a plant, each generation taking the inevitable nm< 
step, mind, like matter, simply obeying a law of spontaneoii 
growth. It is perfectly natural and right that it should have bee 
so. Imitation is a necessity of human natiu'C, as has been illustrate 
by a remarkable French writer, M. Tarde, in an admirable bool 
Les Lois de VImitation. Most of the things we do, we do for n 
better reason than that our fathers have done them or that or 
neighbors do them, and the same is true of a larger part than w 
suspect of what we think. The reason is a good one, because or 
short life gives us no time for a better, but it is not the best. ] 
does not follow, because we all are compelled to take on faith 5 
second hand most of the rules on which we base our action an 


not aspu'e to carry reason as lar as it will go throughout the whole 
domain. In regard to the latv, it is true, no doubt, that an evo¬ 
lutionist will hesitate to affirm universal validity for his social 
ideals, or for the principles which he thinks should be embodied 
in legislation. He is coriicnt if he can prove tlicm best for here and 
now. He may be ready to admit that he knows nothing about an 
absolute best in the cosmos, and even that he knows next to nothing 
about a permanent best for men. Still it is true that a body of law 
is more rational and more civilized when every rule it contains is 
referred articulately and definitely to an end which it subserves, 
and when the grounds for desiring that end are stated or are ready 
to be stated in words. 

At present, in very many cases, if we want to know why a rule 
of law has taken its particular shape, and more or less if we want 
to know why it exists at all, we go to tradition. We follow it into 
the Year Books, and perhaps beyond them to the customs of the 
Salian Franks, and somewhere in the past, in the German forests, 
in the needs of Norman kings, in the assumptions of a dominant 
class, in the absence of generalized ideas, we find out the practical 
motive for what now best is justified by the mere fact of its ac¬ 
ceptance and that men are accustomed to it. The rational study 
of law is still to a large extent the study of history. History must 
be a part of the study, because without it we cannot know the 
precise scope of rules which it is our business to know. It is a part 
of the rational study, because it is the first step toward an en¬ 
lightened scepticism, that is, towards a deliberate reconsidera¬ 
tion of the worth of those rules. When you get the dragon out of 
his cave on to the plain and in the daylight, you can count his 
teeth and claws, and see just what is his strength. Btit to get him 
out is only the first step. The next is either to kill him, or to tame 
him and make him a useful animal. For the rational study of the 
law the black-letter man may be the man of the present, but the 
man of the future is the man of statistics and the master of eco¬ 
nomics. It is revolting to have no better reason for a rule of law 
than that so it was laid down in the time of Henry IV. It is still 
more revolting if the grounds upon which it was laid down have 
vanished long since, and the rule simply persists from blind imi¬ 
tation of the past. I am thinking of the technical rule as to trespass 



to show how the social end which is aimed at by a rule of law i{ 
obscured and only partially attained in consecjuence of the faci 
that the rule owes its form to a gradual historical development 
instead of being reshaped as a whole, with conscious articulate 
reference to the end in view. We think it desirable to prevent one 
man’s property being misappropriated by another, and so wc make 
larceny a crime. The evil is the same whether the misappropriatior 
is made by a man into whose hands the owner has put the property 
or by one who wrongfully takes it away. But primitive law in it 
weakness did not get much beyond an effort to prevent violence 
and very naturally made a wrongful taking, a trespass, part of it! 
definition of the crime. In modern times the judges enlarged ih( 
definition a little by holding that, if the wrong-doer gets po.ssessior 
by a trick or device, the crime is committed. This really was giving 
up the requirement of a trespass, and it would have been mon 
logical, as well as truer to the present object of the law, to abandot 
the requirement altogether, That, however, would liavc seemed to( 
bold, and was left to statute. Statutes were passed making em 
bezzlement a crime. But the force of tradition caused the crime o 
embezzlement to be regarded as so far distinct from larceny that t( 
this day, in some jurisdictions at least, a slip corner is kept opei 
for thieves to contend, if indicted for larceny, that they shouh 
have been indicted for embezzlement, and if indicted for em 
bezzlement, that they should have been indicted for larceny, and t( 
escape on that ground. 

Far more fundamental questions still await a better answer thai 
that we do as our fathers have done. What have we better than ; 
blind guess to show that the criminal law in its present form doe 
more good than harm? I do not stop to refer to the effect which i 
has had in degrading prisoners and in plunging them further inti 
crime, or to the question whether fine and imprisonment do no 
fall more heavily on a criminal’s wife and children than on himsell 
I have in mind more far-reaching questions. Does punishmen 
deter? Do we deal with criminals on proper principles? A moder 
school of Continental criminalists plumes itself on the formuh 
first suggested, it is said, by Gall, that we must consider th 

^Commonwealth v. Rubin, 165 Mass. 453. 


an answer or my questions based on science Lor the hrst tune. It 
the typical criminal is a degenerate, bound to swindle or to murder 
by as deep seated an organic necessity as that which makes the rat¬ 
tlesnake bite, it is idle to talk of detenring him by the classical 
method of imprisonment. He must be got rid of; he cannot be im¬ 
proved, or frightened out of hi.s structural reaction. If, on the other 
hand, crime, like normal human conduct, is mainly a matter of 
imitation, punishment fairly may be expected to help to keep it 
out of fashion. The study of criminals has been thought by some 
well known men of science to sustain the former hypothesis. The 
statistics of the relative increase of crime in crowded places like 
large cities, where example has the greatest chance to work, and in 
less populated parts, where the contagion spreads more slowly, 
have been used with great force in favor of the latter view. But 
there is weighty authority for the belief that, however this may be, 
“not the nature of the crime, but the dangerousness of the criminal, 
constitutes the only reasonable legal criterion to guide the inevitable 
social reaction against the criminal.” ® 

* * * # 

Perhaps I have said enough to show the part which the study of 
history necessarily plays in the intelligent study of the law as it 
is to-day. In the teaching of this school and at Cambridge it is in 
no danger of being undervalued. Mr. Bigelow here and Mr. Ames 
and Mr. Thayer there have made important contributions which 
will not be forgotten, and in England the recent history of early 
English law by Sir Erederick Pollock and Mr. Maitland has lent 
the subject an almost deceptive charm. We must beware of the 
pitfall of antiquarianism, and must remember that for our pur¬ 
poses our only interest in the past is for the light it throws upon 
the present. I look forward to a time when the part played by 
history in the explanation of dogma shall be very small, and in¬ 
stead of ingenious research we shall spend our energy on a study 
of the ends sought to be attained and the reasons for desiring 
them. As a step toward that ideal it seems to me that every lawyer 
ought to seek an understanding of economics. The present divorce 

® Havelock Ellis, The Criminal, 41, citing Garofalo. Sec also Ferri, Sociologie 
Criminelle, passim. Compare Tarde, La Philosophie Pdnale. 
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between the schools of political economy and law seems to me an 
evidence of how much progress in philosophical study still re^ 
mains to be made. In the present state of political economy, indeed, 
we come again upon history on a larger scale, but there we are 
called on to consider and weigh the ends of legislation, the means 
of attaining them, and the cost. We learn that for everything we 
have we give up something else, and wc are taught to set the 
advantage we gain against the other advantage we lose, and to 
know what we are doing when we elect. 

There is another study which sometimes is undervalued by 
the practical minded, for which I wish to say a good word, ah 
though I think a good deal of pretty poor stuff goes under that 
name. I mean the study of what is called jurisprudence. Jurispru^ 
dence, as I look at it, is simply law in its most generalized part. 
Every effort to reduce a case to a rule is an effort of jurisprudence, 
although the name as used in English is confined to the broadest 
rules and most fundamental conceptions. One mark of a great law¬ 
yer is that he sees the application of the broadest rules. There is a 
story of a Vermont justice of the peace before whom a .suit was 
brought by one farmer against another for breaking a churn. The 
justice took time to consider, and then said that he had looked 
through the statutes and could find nothing about churns, and gave 
judgment for the defendant. The same state of mind is shown in 
all our common digests and text-books. Applications of nidimcntai’y 
rules of contract or tort are tucked away under the head of Rail¬ 
roads or Telegraphs or go to swell treatises on hi.storical sub¬ 
divisions, such as Shipping or Equity, or are gathered under an 
arbitrary title which is thought likely to appeal to the practical 
mind, such as Mercantile Law, If a man goes into law it pays to 
be a master of it, and to be a master of it means to look straight 
through all the dramatic incidents and to discern the true basis 
for prophecy. Therefore, it is well to have an accurate notion of 
what you mean by law, by a right, by a duty, by malice, intent, and 
negligence, by ownership, by possession, and so forth. I have in 
my mind cases in which the highest courts seem to me to have 
floundered because they had no clear ideas on some of these 
themes. I have illustrated their importance already. If a further 



have been coiuuscd by striving lor a useless quintessence of all sys¬ 
tems, instead of an accurate anatomy of one. The trouble with 
Austin was that he did not know enough English law. But still it is 
a practical advantage to master Austin, and his predecessors, Hobbes 
and Bentham, and his worthy successors, Holland and Pollock. 
Sir Frederick Pollock’s recent little book is touched with the 
felicity which marks all his works, and is wholly free from the 
perverting influence of Roman models. 

The advice of the elders to young men is very apt to be as 
unreal as a list of the hundred best books. At least in my day I had 
my share of such counsels, and high among the unrealities I place 
the recommendation to study the Roman law. I assume that such 
advice means more than collecting a few Latin maxims with 
which to ornament the discourse — the purpose for which Lord 
Coke recommended Bracton. If that is all that is wanted, the title 
De Regulis Juris Antiqvi can be read in an hour. I assume that, if 
it is well to study the Roman law, it is well to study it as a working 
system. That means mastering a set of technicalities moi*e difficult 
and less understood than our own, and studying another course 
of history by which even more than our own the Roman law must 
be explained. If any one doubts me, let him read Keller’s Der 
Romische Civil Process und die Actionen, a treatise on the praetor’s 
edict, Muirhead’s most interesting Historical Introduction to the 
Private Law of Rome, and, to give him the best chance, Sohm’s 
admirable Institutes, No. The way to gain a liberal view of your 
subject is not to read something else, but to get to the bottom of 
the subject itself. The means of doing that arc, in the first place, 
to follow the existing body of dogma into its highest generaliza¬ 
tions by the help of jurisprudence; next, to discover from history 
how it has come to be what it is; and, finally, so far as you can, to 
consider the ends which the several rules seek to accomplish, the 
reasons why those ends are desired, what is given up to gain them, 
and whether they are worth the price. 

I have been speaking about the study of the law, and I have said 
next to nothing of what commonly is talked about in that con¬ 
nection — text-books and the case system, and all the machinery 
with which a student comes most immediately in contact. Nor 
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shall I say anything about them. Theory is my subject, not practical 
details. The modes of teaching have been improved since my time, 
no doubt, but ability and industry will master the raw material 
with any mode. Theory is the most important part of the dogma 
of the law, as the architect is the most important man who takes 
part in the building of a house. The most important improvements 
of the last twenty-five years are improvements in theory. It is not 
to be feared as unpractical, for, to the competent, it simply means 
going to the bottom of the subject. For the incompetent, it some¬ 
times is true, as has been said, that an interest in general ideas 
means an absence of particular knowledge. I remember in army 
days reading of a youth who, being examined for the lowest grade 
and being asked a question about squadron drill, answered that 
he never had considered the evolutions of less than ten thousand 
men. But the weak and foolish must be left to their folly. The 
danger is that the able and practical-minded should look with 
indifference or distrust upon ideas the connection of which with 
their business is remote. I heard a story, the other day, of a man 
who had a valet to whom he paid high wages, subject to deduction 
for faults. One of his deductions was, “For lack of imagination, 
five dollars."' The lack is not confined to valets. The object of 
ambition, power, generally presents itself nowadays in the form of 
money alone. Money is the most immediate form, and is a proper 
object of desire. “The fortune,” said Rachel, “is the measure of the 
intelligence.” That is a good text to waken people out of a fool’s 
paradise. But, as Hegel says,® “It is in the end not the appetite, but 
the opinion, which has to be satisfied.” To an imagination of any 
scope the most far-reaching form of power is not money, it is the 
command of ideas. If you want great examples, read Mr. Leslie 
Stephen's Histoiy of English Thought in the Eighteenth Ceniuryj 
and see how a hundred years after his death the abstract specula¬ 
tions of Descartes had become a practical force controlling the 
conduct of men. Read the works of the great Gemian jurists, and 
see how much more the world is governed to-day by Kant than by 
Bonaparte. We cannot all be Descartes or Kant, but we all want 
happiness. And happiness, I am sure from having known many 
^^ccessful men, cannot be won simply by being counsel for great 
fill corporations and having an income of fiftv thousand dnllars An 


Duly become a great master in your calling, but connect your sub¬ 
ject with the universe and catch an echo of the infinite, a glimpse 
af its unfathomable process, a hint of the universal law. 


4. Law as Judgment: Some Massachusetts 
Judicial Opinions 


Holmes served on the Supreme Judicial Court of Massachusetts for 
two decades. They were the decades in lohich he was forced to think 
most deeply about the function of law m society — about such mat¬ 
ters as the liability of administrative officers, the area of discretion in 
administrative determination, the limits of judicial tolerance of 
legislative action, the scope of the police power, the relations of 
labor and capital, the nature and basis of liability in tort, the 
safeguards of criminal procedure. These are the themes of the 
cases that follow. The selection is in one sense far from representa¬ 
tive: most of the cases are concerned with questions of public laio, 
whereas the great bulk of Judge Holmes's opinions on the Massa¬ 
chusetts Court dealt with matters of litigation under private 
law. Yet the dividing line between the two is a difficult one, as 
witness the labor cases, which start as problems of mdividual lia¬ 
bility but end as problems of collective poioer. I have for the most 
part in the following selections picked the better-knoion Holmes 
Massachusetts Court opinions; ^ and they are knoxvn largely because, 
in the area of Constitutional law and poxoer relations, they dealt 
with the same issues that Holmes was later to deal with and fore¬ 
shadowed his later and more famous opinions on the United States 
Supreme Court. 

It has often been said of Holmes, as of Justice Cardozo, that even 
if he had remained on the state bench and had never reached the 
national, he woidd still have been a first-raie figure. However this 
may be, there can be little question that Holmes belongs xuith the 
half-dozen most important figures in the state judicial history of 
America. 

He had a chance as a state judge to apply the already characteris¬ 
tic body of principles that he had developed as a legal student and 
writer during the years he edited the American Law Review and 
contributed to the Harvard T 
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ice he had in him so much of the empiricist, he brought to his 
dicial duties a bundle of hypotheses about laiu and its social 
isis, which he tested in the action of the courts. This bundle in- 
uded the famous Holmesian doctrine of the external standard 
the test of liability; the doctrine that differences in legal respon- 
■lility are differences in degree and that the problem of the judge 
~ despite the eleinent of arbitrariness involved — to draiu the line 
mewhere at roughly the right point; the doctrine of legislative 
asonableiiess as demarking the scope of judicial review. In general 
s approach was that of a judicial mnovator working within the 
nits of the social conserxmtive. He saw legal truth ns a series of 
an't helps'* and was willing to let a doctrine stand rather than 
sturb it; but if the imperatives of social experience demanded that 
be disturbed, he zuas judicial craftsman enough to dare to fashion 
’ll) doctrine closer to those imperatives. Thus with his opinions 
i the external standard of liability, on municipal socialism and 
cal option in the matter of women's suffrage, and particularly on 
e questioJis of picketing and the closed shop. Yet it must be re- 
embered — and the decisions that follow will bear this out — 
at even when Holmes was most the legal innovator, he remained 
e social conservative. 

For perhaps the fullest statement of Holmes's theoi’y of judicial 
cision while he xvas on the Massachusetts Court, the reader should 
rn back to '"The Path of the Law,** in the previous seciioiir Here 
olmes warned the law students he was addressing against the pit- 
Us of a mechanical logic and an arid historicism on the one hand, 
id on the other of nioralism arid sofimindedriess. He saio hwiself 
an ''evolutionist*' xoho Lakes the long historical growths of the lato, 
inted and distorted by the dead xoeight of imitation of the past, 
id shapes them closer to the raiiorial social ends that they must sub- 
Yve, not for "the absolute best in the cosmos" but '*for here and 
nv** Much later, in the j^2o's,^ he xoas to feel that the social re- 
rrners had too great a passio 7 i for equality arid paid too much at- 
ntion to tinkering with property and too little to the quality of the 
ce. But in the iSijo's he xoas fighting the lethargic rather than the 
alous. '7 think,** he told his audience, "that the judges themselves 
we failed adequately to recognize their duty of weighing consider- 
ions of social advantage." 


zoisdom of the social policy involved in the legislative act? The ques¬ 
tion reaches to the heart of Holmes's role as a judge. Holmes knew 
that judges as xoell as legislators made laxv. But he wanted them to 
confine their lawmaking to the common laxv, tuhere they shaped and 
reshaped social experience into legal rules. When the community 
spoke consciously and deliberately through legislatures, it was the 
job of the judge not to impose his oxun viexo of policy ujmn the com¬ 
munity's. But —and here is the nub of the matter—this did not 
mean that even in this area the judge was not to have a view of 
policy. It was better jor him to make it articulate, but to knoxo 
when to use and when not to use it. '"The result of the often pro¬ 
claimed judicial aversion to deal with such coxisiderations (of social 
policy) is simply to leave the very ground and foimdation of judg¬ 
ments inarticulate, and often unconscious. . . The fear of social¬ 
ism, he coiitiniied, ‘'has influenced judicial action both here and in 
England. Yet it is certain that it is not a conscious factor in the 
decisions to xvhich I refer. ... 7 cannot but beliex}e that if the train¬ 
ing of lawyers led them habitually to consider more definitely and 
explicitly the social advantage on which the rule they lay down 
must be justified, they sometimes would hesitate where now they are 
confident, and see that really they xoere taking sides upon debatable 
and often burning questions/' ^ 

Thus the Holmes who was a state judge was able to reconcile his 
judicial tolerance of legislative policy with a strong sense of the pit- 
falls that lurked for the judge in leaving his basic social premises 
inarticulate. 


THE LEGISLATURE AND THE WEAVERS 

Commonwealth v. Perry 
155 Mass. 117, 183 (1891) 

Commonwealth v. Perry was Justice Holmes’s first blow 
for the Massachusetts trade unions and one of his infrec^uent 
dissents while he was on the state court. The Massachusetts 

*See p. 82. For a somewhat similarly phrased statement in one of Holmes’s 
state court opinions, see his dissent in Vegelahn v. Gunlner, p. 109. 
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legislature had passed a laio to protect weavers^ saying that 
the employer could riot loithhold any portion of his workers* 
mages because of imperfections in the work. The Court held 
that it violated the state constitution, citing Article I of the 
Declaration of Rights on the inalienable right **of acqiurmg, 
possessing, and protecting property,” which {Justice Knowl 
ton wrote) ”includes the right to make reasonable contracts.** 

In his dissent Justice Holmes strikes the note that was to 
penrnde his later constitutional opinions: that he was not sit¬ 
ting in judgment as a political econoinist on the social validity 
of the legislation, but was a judge trying to determine whether 
the matter was outside the scope of legislative action, however 
loise or foolish. 

It is xoorih notmg that Justice Knowlton*s reliance on the 
doctrine of contract as a property right reflected the views of 
the faction of the United States Supreme Court, headed by 
Justice Field, which had by this time become a triumphant 
majority; and that Holmes*s view is closer to that of Justice 
Miller, whose opmioii in the Slaughter-House cases ^ Holmes 
cited at the end. 

Holmes*s language is restrained, atid without flash of phrase; 
but it is already apparent in the dry clipped sentences that the 
fifty-year-old Justice has come to maturity and knows with a 
quiet sureness lohat he means to say. 

lolmes, J., dissenting: 

I have the misfortune to disagree with my brethren, I have sub- 
nitted my views to them at length, and, considering the impor- 
ance of the question, feel bound to make public a brief statement, 
lotwithstanding the respect and deference I feel for the judgment 
)f those %vith whom I disagree. 

In the first place, if the statute is unconstitutional, as construed 
)y the majority, I think it should be construed more narrowly 
ind literally, so as to save it. 

Taking it literally, it is not infringed, and there is no withhold- 
ng of wages, when the employer only promises to pay a reasonable 
)rice for imperfect work, or a price less than the price paid for per- 
ect work, and does pay that price in fact. 
iFor a dlsnissinn of the Field-Miller feud, see mv *‘Simreine Court and 



opinion that even so construed it is constitutional, so far as any 
argument goes which I have heai'd. 

The prohibition, if any, must be found in the words of the 
Constitution, either expressed or implied, upon a fair and historical 
construction. What words of the United Stales or State constitution 
are relied on? The statute cannot be said to impair the obligation 
of contracts made after it went into cilect. ... So far as has been 
pointed out to me, I do not sec that it interferes with the right of 
acquiring, possessing, and protecting property any more than the 
laws against usury or gaming. In truth, I do not think that that 
clause of the Bill of Rights has any application. It might be urged, 
perhaps, that the power to make reasonable laws impliedly pro¬ 
hibits the making of unreasonable ones, and tliat this law is un¬ 
reasonable. If I assume that this construction of the constitution is 
correct, and that, speaking as a political economist, T should agree 
in condemning the law, still I should not be willing or think my¬ 
self authorized to overturn legislation on that ground, unless I 
thought that an honest difference of opinion was impossible, or 
pretty nearly so. 

But if the statute did no more than to abolish conti'acts for a 
quantum meruit, and recoupment for defective quality not amount¬ 
ing to a failure of consideration, I suppose that it only would put 
an end to what are, relatively speaking, innovations in the common 
law, and I know of nothing to hinder it. ... I do not confine 
myself to technical considerations. I suppose that this act was passed 
because the operatives, or some of them, thought that they were 
often cheated out of a part of their wages under a false pretense 
that the work done by them was imperfect, and persuaded the 
Legislature that their view was true. If their view was true, I can¬ 
not doubt that the Legislature had the right to deprive the em¬ 
ployers of an honest tool which they were using for a dishonest pur¬ 
pose, and I cannot pronounce the legislation void, as based on a 
false assumption, since I know nothing about the matter one way or 
the^ other. The statute, however construed, leaves the employers 
their remedy for imperfect work by action. I doubt if we are at 
liberty to consider the objection that this remedy is practically 
worthless; but if we are, then the same objection is equally true, 
although for different reasons, if the workmen are left to their 
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!raedy for wages wrongfully withheld. My view seems to me to be 
ivored by Hancock v. Yaden, 121 Ind. 366, and Slatighter-House 
ises, 16 Wall. 36, 80, 81. 


“COMMUNISM” IN WOOD AND COAL 

Advisory Opinion of the Justices 
155 Mass. 598, 607 (1892) 

must not write lo7}gJ' runs a letter from Judge Holmes 
to Frederick Pollock in j8p2, ''for this morning 1 must pi'epnre 
to give my opinio 7 i io the legislature whether they can au¬ 
thorize municipal wood and coal yards — a step towards Com- 
mtmism. I am likely to be in the minority aiid io think that 
they can, but I may come out the other way or the rest of the 7 
may agi^ee with me^^ They did not; five of the justices advis¬ 
ing that the act ions unco 7 istituiio 7 ial, and the sixth C 07 ic 7 i 7 ri 7 ig 
in part; and Holmeses dissent is all the stai'ker for its bi'cvity. 

The act in question, 07 i whose constitutionality the judges 
we 7 'e asked to pass in an advisooy opinion, was one "to enable 
Cities and Tow?is to pmchase, sell and distribute Fuel" 
th^'ough municipal yards. Eleven yea7's later, in jqo^ — when 
Holmes had left the bench — the Court was still defending 
the Commonwealth from mui^icipal socialismr On that oc- 
casioji a commentator in the Harvard Law Review spoke of 
"the continued aiid vigorous opposition of the coxirt to radical 
extension of the doctrine of mwiicipal ownership. The grow¬ 
ing popularity of that doctrine has been attested by recent 
municipal elections." ® Holmes was later to 7'efer to the "vague 
ter 7 'or" of the w 07 'd "socialism" which swept the country 
around this time.^ 

The legal question involved was whether the tax reqxiired 

1H-P, 1:142 (April ir,. 1892). It is interesting to note that Holmes as a 
:ate court judge felt himself free in his letters to comment on pending cases 
3 an extent far beyond his later reticence as a judge on the national bench. 

2 Opinion of the Justices, 182 Mass. 605, There was not a single member o£ 
re Court in this case who took Holmes’s view. 



Holmes, J., dissenting: 

I am of opinion that when money is taken to enable a public 
body to offer to the public without discrimination an article of 
general necessity, the purpose is no less public when that article 
is wood or coal than when it is water, or gas, or electricity, or 
education, to say nothing of cases like the support of paupers or 
the taking of land for railroads or public markets. 

I see no ground for denying the power of the Legislature to 
enact the laws mentioned in the questions proposed. The need or 
expediency of such legislation is not for us to consider. 

PUBLICATION AT PERIL 

Hadley P, Hansoyi v. Globe Newspaper Company 
159 Mass. 293, 299 (1893) 

''Whatever a man pnblishesj” wrote Lord Mansfield in a 
decision in *'he publishes at his peril'* Almost a ce?itury 
and a quarter later Holmes restated and applied the doctrine 
in his famous dissent in the present case. 

The Boston Globe had reported the drunkenness and arrest 
of an H, P. Hanson^ a South Boston real estate and insurance 
broker. The man actually involved had been A. P, 11 . Hanson, 
But unfortunately there was also an H, P. Hanson who cor¬ 
responded both to the residence and vocation given. This 
Hanson sued the Globe for libel. The Court majority held 
there was none^ on the ground that the words of the article 
were not intended to refer to the real H. P. Hanson, and the 
facts were well known to the public anyway. Writing to Pol¬ 
lock thirtydwo years later, in ip2^, Holmes recalled this de¬ 
cision: “7 thought the majority failed to grasp the first prin¬ 
ciples of liability in tort." ^ His own tendency was to ajyply to 
defamation the principle of absolute liability. 

^For a review of the general subject, see McAllister, “Public Purpose in 
Taxation,“ Selected Essays on Constitutional Law (1938), Vol. 5, pp. 1-24. 

11:155 (Peb. 20, 1925). 
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Holmes*s disseyit followed the logic of his doctrine of the 
external standard — that ''the publication is so manifestly 
detrimental that the defendant publishes it at the peril of be¬ 
ing able to justify it, in the sense in which the public will un¬ 
derstand it.*' Tioo other justices joined vi the dissent. A com¬ 
ment in the Harvard Law Review has called it ''the first clearly 
enunciated” objective standard for libel cases.^ Pollock, writ¬ 
ing to Holmes with approval, had a whimsical sense that the 
Zeitgeist might be with them all too much: "But Nemesis is 
iip 07 i us. The reasonable man and the 'external standard* 
have filtered down to the common examination candidate, 
who is beginning to xorite horrible nonsense about them**^ 
Two years later, in i8^^, a California court followed Holmeses 
doctrine.^ In i^op Holmes had the sasiifaction, in Peck v. 
Tribune Co., of writing the opinion of the Supreme Court 
in a similar case.^ In he had the 'inward satisfaction* of 
reading an English libel case, Hulton v. Jones, and noting 
that his 18^^ dissent, "though rather too long, does not suffer 
by comparison.” ® The reader will probably agree that it car¬ 
ries its erudition none too heavily, and winds its way skillfully 
through the intricacies of reasoning. 

rlolmes, J., dissenting: 

I am unable to agree with the decision of the majority of the 
:ourt, and as the question is of some importance in its bearing 
)n legal principles, and as I am not alone in my views, I think 
t proper to state the considerations which have occurred to me. 

The first thing to determine is what question is presented. If we 
vere to stop with the words in which the conclusion of the report 
s couched there would be no question at all. ''The court found as 
1 fact that the alleged libel declared on by the plaintiff was not 
3 ublished by the defendant of or concerning the plaintiff.'’ But 
X is not to be supposed that a justice of the Superior Court would 
>end a report to this court in which he did not intend to present 
i question of law. The so-called finding either is a ruling on the 
effect of the facts previously found, or at least, putting it in the 

238 HLR 1100 (1925). 

SH-P, 1:46 (Aug. 31, 1893). 

^Tavlor v. Hearst. in'? Cal. 262 h8Q(^L 
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most favorable way for tlic dcfcmdant. is a tmu lnsioti diawit fnmi 
those facts alone. Whelltcr the coudttsion be tine of hut nr of 
law, the question is whether it is jti.stihed by the huts set forth, 
without other facts or evidence. 

The facts arc that libellous matter was |niblished in an at tit le 
by the defendant about "M. 1 ’. Hanson, a reiil estate and insurante 
broker of South Boston.'’ that the iilaintilf bote tliat name ami 
description, and. so far as appear-s. that no tine else tlitl, but tliai tlie 
defendant did not know of Ids existeme. anti iuiendetl ttt state 
some facts about one Andrew 1 *. H. Hansoii, alsti a real ctaic and 
insurance broker of South Boston, conternirig wlitnn the ariitlc 
was substantially true. 

The article described the subject of it as a prisoner in the 
criminal dock, and slates that he w.as ftnetl. anti tins makei it ptis- 
sible to speak of the ariidt: as one descrihinR the ttinduti of a 
jtrisouer. But this mode of charatteri/atiou seems to me misleading. 
In form it describes the plight and ctimhut tif "H. I*. Hanson, a 
real estate and insurance broker of .South Bositm." 'Lhe siiucmeni 
i.s, "H. F. Hanson, a real estate and insurant e broker td Stiutb 
Boston, emerged from the seething tuass ttf huinanitv tftai fUleil 
the dock,” etc. In order to give it any differem subjrtt, or tt» give 
the .subject any further qualifications or tlc*nTi|>tiem. you have iti 
resort to the predicate, to lite very lilielltius matter itsrif. It Is not 
necessary to say that this never can he done, but it tnusi In? thme 
with great caution. The very substance of the libel ciHuplalncd of 
is die statement that the plaintiff was a prisoner in the critiitrud 
dock, and was fined. The object of the article, whidi is a tjcwipajicr 
criminal court report, is to make that statement. The rest of it 
amounts to nothing, and is merely an attempt to make the 
inenl amusing. It an article should allege fately that A. murdmtl 
B, with a knife, it would not l>e a satisfacurry answer to an action 
by A. that it was a description of the conduct of the murderer of 
B., and was true concerning him. The public, or all exerju the few 
who may have been In court on the day In question, or wlm am- 
suit the criminal records, have no way of telling who ww the 
prisoner except by what is stated in the attklc. anti the arilde 
states that it was "H. P. Hanson, a real estate and irmirancc 
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as in form, 'Thost* ^vords also clcstTilu* the plaint ill, and no otir 
else, 'I’he only clieit. on wliitli the tnaions ullej.^etl of luul 

cotueniing the subject can he Inund not to he alleg'd cd atid 
coiuetninf^ the plaiutill, i^ that ilu‘ dcdendanl did tint intend them 
to apply to him, ami the* cinc^iion is narrowed t(» wluihta smh a 
want of iiyitattiou is enoiijdt to vvatiam the lindinj.t, or to ctmstitttte 
a defence, when the ineviiahle (otiseciuente of the* deletidanl’s acts 
is that the puhlie, or that part of it widt h kttows the plainiilt, will 
suppose iliat ilu* tlelendant did use its langitage about hitn. 

On general princ iples of tort, ilte |)rivate intent of the defemUint 
wonltl not exonerate it. It ktiew that it was publishing stalenients 
purporting to he serions, which would be hurtful in a man if ap» 
plied to hint. It knew that it was itsing us the sithjett of ihctse 
statements wetrds which purjutiied to designate a [jariititlar man, 
and would lie umlerstotul by its renders ie» designate cme. In fact, 
the worth inttfioried icj designate, and would be undnstcHul bv its 
readers to designate, the phiintilf. ff the defendant had sicpposed 
that then’ was no smh pnsc»n, and had intended simply to write 
an amusing ficiioti, dial would not be a defeiue. at least unless 
itfi belief was jusiihable. Wdthnui Hpetial reavm, it would h.ive no 
right to assume that there was no one wdildn the sphere of its in* 
fluenre to whom the desniption answennl. I'he ease woidd he 
very like firing a gun irutt a street, and, wdten a tmm falls, seiiittg up 
that no one was known tcj be there. CUnnmniiiwt^aUli v, /hVrer, 
Mass. ifipj.iyH. Units mre, Kelyng. .jo. Rtx v. /tnr/rm. \ Strange, 
^8i, Rigrnnidntts rcixe. i Lewin, iHo. Rtgina v. De\mnnd, Ste|»lu 
CIr. Law, Hfi. So, when the clescTtfUion which points nut die plaintiff 
h suppmed by the defendant to point out anoilier mini whom iti 
fan it does not drsrrihe. the defendant is etjually Hahle as wlien tlie 
destripiinn h supposed to point out noliody* On the geruial juin 
eiples of tort, the publieaiinn is m manifestly deirimerual that the 
defendant putdidies it at the (jeril of being able to justify it in 
the senie in which the publir will understand it. 

But in view of the unfortunate use of the wont "rnulire** in 
ainnection with libel and slander, a doubt may be felt whether 
actions for ihete causers are governed bv general principles, Ihe 
earliest forms of the common law known to me treat slander like 
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maliciously charged another with a grave sin iiitiiiictl exctuii- 
municalioni ipso fncto, Lynclw., I’rovinciale, lib. fj, tit. ly (He 
Excomm. c. i, AuclorUale Dei). Oughton, Ordo judniuiun,. lii, 
261. Naturally malilia was delincd a.s (n^itntui mulnr mrutn. cum 
ing near to conscious malevolence. Lynclw.. ul>i uc/nn. note f. 
Naturally also for a time the coinmoti law followetl if«. leadei. l lntT 
centuries ago it seems to have regtirdetl the uialire allegetl iit <.l.intler 
and libel as meaning the malice of ethics and the spiiitual law. 

In the famous case where a pantm in a sernum re|wated, mu of 
Foxe's Book of Mnrlyrs, the story "that one CieenwcKMl, bring a 
perjured pcr.son, and a great persecutor, liad great plagues in- 
fiicted upon him, and was killed by the hand of Cnd. whereas in 
truth he never was so plagued, and was himself present at that 
sermon," and afterwards sued tlie parson for tlie slander. Chief 
Justice Wray instructed the Jury "that, it fwing delivered but as 
a story, and not with any malice or intention to slander any, he 
was not guilty of the words maliciously: atid so was found not 
guilty. ..." 

But that case is no longer law. . . . 'The law constantly is tending 
towards consistency of theory. For a long time it lias iK-en held that 
the malice alleged in an action of lilrel means tm inorr than it dm-s 
in other actions of tort. . . . Indeed, one tif the earliest cases to 
state modern views was a case of lilrel, . . . AccordingU. it was 
recently laid down hy this court that the liability was the usual 
liability in tort for the natural const*t|neiues of a maiiilesily in¬ 
jurious act. A man may be liable civilly, and formerly, at least l»y 
the common law of England, even tTimimtlly. (or |niblishiiig a lilwl 
witlrout knowing it. . . . And it seems he might Iw liable tit illy fur 
publishing it by mistake, intending to publish another pafirr. . . , 
So, when by mistake tlie name of the plaintiff's firm was inseitnl 
under the head "First Meetings under tlie Banknipity Ati." in¬ 
stead of under "Dissolution of I*artner»hi[rs.". . . .So a ttian will be 
liable for a slander spoken in jest, if the bystanders reasonably un¬ 
derstand It to be a serious cliarge. ... Of ctiurse it dm-s tun mat¬ 
ter that the defendant did not intent! to Injure the plaintiff, it 
lies upon him "only to show that this ftmstruttiori. width they've 
put in the paper, is such as the gerieralfty of rratlers must take ft 
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and still asserted by the defendant to be (iction, was not liable if 
he believed it to be st). Under the circuinstuiues of ilu* ease, *‘be- 
lievetl'* meant “reasonably believed,*’ Even so ([iiaUlied, it is ques- 
lioned by Mr. Odgers i( the ruling wcjuld be followed in Eng¬ 
land. . . , Hut it has no application to this ease, as here the 
defendant’s agent wrote the article, and there is tu) evidence that 
he or the defemlunt hail any reason tu believe that 11, W Hansun 
meant any one but the plainri/f. 

The foregoing decisions show that slander and liltel now, as in 
the beginning, are governed by the general |)rinciples of the law 
of tort, and, if that he so, the defendant's ignorance that the words 
which it puhlishetl identified the plainiilf is no more an excuse, 
than ignorance of any other fact about which the deremlant has 
been put on imiuiry, 'In bold that a man publishes smh words at 
his peril, when they are supposed to describe a dillerent man, is 
hardly a severer application of the law, than when they are uttered 
alumi a man believed on the strongest grounds to he dead, and 
thus not capable of being the subject of a tori. It has been seen 
that by tlie common law of England such a belief would not be an 
excuse?, . , , 

J feel some dilliculty in putting my finger on the precise point 
of difference between the minority and majority of the court. I 
understand, however, that a somewhat utiwilling assent is yielded 
to the general views which I have endeavoietl icj justify, and I 
slundd gather that the exact issue was to be found in the states 
menu that the article was one describing the condiut of a prisoner 
brought before the Municipal Gouri of Hoston, coupled wiili the 
later statement that the language, taken in connection with the 
puhtidy known circumstances under which it was written, showed 
at once that the artitlc* referred to A. H, Hanson, and iJiai the 
name of II. P, Hanson was used by mistake. 1 have shown why it 
HctCMUs to me that ihese staiemeuts are misleadittg. I only will add, 
on tills point, that I do not know what the puhlidy known dr^ 
tumstaiues are. I think it is a mistake of fact to nuppose that the 
public generally know who was before the Mnnidpnl Urimhml 
Court on a given day. I think it is a mistake of law to say that, 
because a small part of the pulilic have that knowledge, the plaintiff 
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answer to say that they might consult the criminal records, and 
find out that probably there was some error. ... If the case should 
proceed further on the facts, it might appear that, in view of the 
plaintiff’s character and circumstances, all who knew him would 
assume that there was a mistake, that the harm to him was merely 
nominal, and that he had been too hasty in resorting to an action 
to vindicate himself. But that question is not before us. 

With reference to the suggestion that, if the article, in addition 
to what was true concerning A. P. H. Hanson, had contained mat¬ 
ter which was false and libellous as to him, he might have main¬ 
tained an action, it is unnecessary to express an opinion. I think 
the proposition less obvious than that the plaintiff can maintain 
one. If an article should describe the subject of its statements by 
two sets of marks, one of which identified one man and one of 
which identified another, and a part of the public natiu*ally and 
reasonably were led by the one set to apply the statements to one 
plaintiff, and another part were led in the same way by the other 
set to apply them to another, I see no absurdity in allowing two 
actions to be maintained. But that is not this case. 

Even if the plaintiff and A. P. H. Hanson had borne the same 
name, and the article identified its subject only by a proper name, 
very possibly that would not be enough to raise the question. For, 
as every one knows, a proper name always purports to designate 
one person and no other, and although, through the imperfection 
of our system of naming, the same combination of letters and 
sounds rriay be applied to two or more, the name of each, in theory 
of law, is distinct, although there is no way of finding out which 
person was named but by inquiring whidi was meant. ‘*Licet idem 
sit nomstij tameii diversum est propter diversitatem personae'\ . , 
Mr. Justice Morton and Mr. Justice Barker agree with this 
opinion, 
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THE REFERENDUM AND TOE 
WOMAN VOEER 

Adrisoiy Opinifnt of iht* Justitrs 
1(h) Mass, 580, 5()3 

It is (lifjiculi for us to think oursvlvvs iutvk to a timt* whvn n 
f)rojio\al likr thr rrlnrndinn sc^nnrd rrvtduiionmy. Yrt that is 
(hr route^xt in which (he Massachusetts Court afifrraaehed the 
(juestion whether it xeould eemsider (ousiitutional n te^islathfC 
art g;rantini(xeutnen the right in luite in town and city eleeiions 
ihrnughnut the state if a[)f)rnved hy a state-wide referen¬ 
dum, or ifi particular cities or towns if endorsed hy local op- 
tioru Fottr of the judges declared that the art xoould ruM 
ter to the basic principles of American constitutionalism and 
representatine government: Massachusetts xtms not a pure de¬ 
mocracy, and the legislative power lay not xinih the people hut 
xeith the legislature, or (teneral Court, 

That (hey xvere less (rouhled hy the dangers of tenman suf¬ 
frage than hy the dangers of the referendum is fairly cleatf 
and is strengthened hy some sentences in a letter from Holmes 
to Pollock: *'The last two or three years [ have found myself 
separated froyn my brethren on some important constitutional 
fjucKtionsi: (he last a few days ago on the power of the legisla¬ 
ture to pass an act subject to approval of the people hy vote 
(the referendum of Switzerland about which the workingmen 
here are beginning to make a mu*). My Inelhren deny it and ! 
afjmn and amring the tespeciahle there are some who regard 
me as a dangerous radical! If I had seen fit to clothe my xnexas 
in difjeteni language / dare say I could hat^ been a pet of the 
proletariat -- whereas they tare nothing for me and same of the 
others dislntsi me ,*'' In a letter to Pollock the previous year 
Holmes had described a idsit he had made to a labor leader^ 
whom he had asked what he would like if he could have it, 
**Organimtion, the K hour law, and the Swiss referendum seem 
to be his particular obfectM,** ® 

In this context Holmes's opinion stands out both for the 



104 the mind and faith of justice holmes 

tional issue. His characterization of the Massachusetts Constitu- 
tion as frame of government for men of opposite opinions 
and for the future*' marks the maturing of the constitutional 
viem he was to express on the Supreme Court. His references 
to Hobbes are particularly apt; it is worth noting that he had 
been reading the Leviathan during the past year.^ 

Holmes, J.: 

If the questions proposed to the justices came before us as a court 
and I found myself unable to agree with my brethren, I should 
defer to their opinion without any intimation of dissent. But the 
understanding always has been that questions like the present are 
addressed to us as individuals and require an individual answer. 

It is assumed in the questions that the Legislature has power to 
grant women the right to vote in town and city elections. I see no 
reason to doubt that it has that power. 

1. I admit that the Constitution establishes a representative gov¬ 
ernment, not a pure democracy. It establishes a General Court 
which is to be the law-making power. But the question is whether 
it puts a limit upon the power of that body to make laws. In my 
opinion the Legislature has the whole law-making power except 
so far as the words of the Constitution expressly or impliedly with¬ 
hold it, and I think that in construing the Constitution we should 
remember that it is a frame of government for men of opposite 
opinions and for the future, and therefore not hastily import into 
it our own views, or unexpressed limitations derived merely from the 
practice of the past. I ask myself, as the only question, what words 
express or imply that a power to pass a law subject to rejection by 
the people is withheld? I find none which do so. The question is 
npt whether the people of their own motion could pass a law with¬ 
out any act of the Legislature. That no doubt, whether valid or not, 
would be outside the Constitution. So perhaps might be a statute 
purporting to confer the power of making laws upon them. But the 
question, put in a form to raise the fewest technical objections, is 
whether an act of the Legislature is made unconstitutional by a 
proviso that, if rejected by the people, it shall not go into effect. 
If it does go into effect, it does so by the express enactment of the 
representative body. I see no evidence in the instrument that this 




a short step further to say that tlie (lonsiitution does not forbid 
siu'h u law, I agree that the cUscreiiou of the Legislature is intended 
to b(‘ eHercised. I agree that eonlidenee is put in it as an agent. But 
I think that so much eonlidenee is put in it that it is allowed to e\^ 
etrise its diseretiou by lakiug the opiuiou of its prim ipal if it ihiuks 
tliat course t(j l)e wise, ft has beeu asked whether llte I,egislaiiue 
eottld [aiss an aet subject to the approval of a single mau, I am tiot 
clear that it could not. 'I‘lie objection, if scattul, would seem tcj have? 
ecpial force against all forms cjf local option. But I will cotiHuler 
the cpiestiou when it arises, ^Lhe diffeieuce is plain between that 
case and one where the approval recpiired is that of the sovereigtt 
hotly. l*he contrary view secerns to me an eclu> of Hobbes's theory 
that the snrreuder of sovereignty by the people was (mul. I ttolice 
that the case from which most of the reasoning nguiust the power of 
the I,egislature has heett taketi by later dec isions states that theory 
in language which alnujsi is borrenved from ilur Ltu^intlinti. liitr v, 
/va 7 r/‘, ,j ffarrifigt, (Ikd.) #(7C|, .|8H. Hobbes urgc»cl his tiotitm itt the 
imeresl of the ahsedute power of King Clharlt^s L, atttl one of the 
objects of the Constitution of MaHsathuseiis was to deny it. I *nn 
Mver the first t(Uestion, Yes. I may add, that, while the tendency of 
judicial dec isiem seems to be in the other tlirec titm, such able judges 
as Chief jusiiceH Parker of ^^a.ssachus^^ts, Dixon of Wisconsin, Red« 
field of Vermont, and Cooley of Michigan, have expressed opinuins 
like miiun 

a. If the fenegoing view of the powt*r of the I.egislnture is right. 
I am of opinion that the serond ((uesiion also should be answemh 
Yes, I find nothing which forbids the Legislature to establish a 
local optiott upon this point any more than with regard to the Ut)uor 
laws. Under the cirannstantes, I do not argue this or the following 
c|uestion at length, 

g. '^rhe act sufflested by the third questum is n|ien to the %cmh 
ing ohjection that it might take a part of their [jower out of the 
hands of tlte [ireseru jiowssors without their assent except m given 
by their rei^resenutives. But if, m I believe, the Legislature could 
give to women the right to vote if they accepted it by a (preliminary 
vole, and could impose as a second condition that the gram should 
not be rejected by the vtiier^ of the (kmimonweahh, 1 do not see 


Commonwealth v. Davis 
i6« Mass. 510 (1895) 

To those who regard Justice Holmes as an invariable cham¬ 
pion of civil liberties as against any other social consideration 
the present case is recommended — as also the Sch^nck and 
Debs opinions in the 17 . S, Supreme Court section} Here 
Holmes upheld a Boston ordinance which provided that no 
one could make a speech on the Boston Common without a 
permit from the mayor. He denied that the right of free speech 
or of assembly was involvedj seeing the ordinance rather as 
directed toward the modes in which the Boston Common may 
be used} Our generation is familiarj as perhaps Holmeses was 
not^ with the attempts of labor-hating mayors to use for anti¬ 
labor purposes just such a distinction between the suppression 
of the right of assembly and the use of public property. The 
United States Supreme Court has dealt realistically with a case 
of this sort in Hague v, CIO.^ 

It is possible that the reason why Holmes took the narrower 
view in the present case was that he was writing in a relatively 
less turbulent social contextj when no concrete issues of free¬ 
dom of speech had arisen, and he was loath to launch on the 
broad sea of social philosophy. It is worth noting that his de¬ 
cision was affirmed several years later by the U. S. Supreme 
Court speaking, through Justice White, who wrote that the 
Fourteenth Amendment ''does not have the effect of creating 
a particular and personal right in the citizen to use public 
property in defiance of the constitution and laws of the 

^See pp. 292-304, 

*307 U.S. 496 (1939). It is worth noting that in his dissent in the Hague 
case Justice Butler insisu there is no difference between It and the present case 
as affirmed by the Supreme Court (see note 3), But the rest of the Court either 
saw a distinction or chose silently to ignore Holmes’s opinion. The American 
Bar Association, through its Bill of Rights Committee headed by Grenville 
Clarke, filed a brief as friends of the Court. A summary of that brief, and a 
discussion of the place of Justice Holmes’s views against the whole background 
of the literature of the right of assembly, will be found in Ghafee, Free Speech 
in the United States (1941) 409 “ 435 * is difficult to read this without con* 
eluding that the Court in the Hague ease was wise not to follow the social and 
legal logic of Holmes’s opinion. 
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salutr nar,’* (h(^ (hiitrd Slates Sulivenw Court /uu taken a 
similar view on Ifie hroad issue. 

Molines, j., for the* Court: 

’The only ([urstiou raisrcl by these exc(*|)iions which was not tie* 
tielcHl in llu* ftjrmcr case of Comnmmaealth v. Davis, 140 Mush. 4H5, 
is am* conecTuing the* ctniMrue tient <»f the prcsciu ortliuitruc* 'rintt 
Muh un oitlinaticc in ccinstiiuiioiuil is im])lu*(l by llu* fonuer do 
ciHioii, and tlocs not ap[K*ar to us open lo doubt. ’To say ihut it is 
luuuuHiiimiouul lucuus that, even if the l.cgisUmur lias purported 
to uuthori/c it, the uuciupt was vain. 'l‘hc argiunciu to that t*frcct 
involves the* sauic kind of fallacy that was dealt with in M(yluli(}e v. 
New Hedlord, if^r, Mush. ai(i. It assumeH that (hr ejidiiuuur is di- 
ire led against free s(>cct h generally, (aa in Des Plai}tes v. Pnyer» tyg 
III. 348, the ordinance held voul was diretieel against puldic [licnits 
and open air dances generally,) wherean in but it is direiutl toward 
the? nunlea in which Boston Connnon may be nseth I'here is no 
evidence beh»re tin to hIuiw tluu the jujwer of the Legislature over 
the Caunmon in less than its power «»ver any other park detlicaietl to 
the use of the jniblic, or over public suTetH the legal title lo which 
is in a city or town. iJnatln v. /iosioti^ 14H Mass. 578, fjHo, As repres 
semaiivT of the public, it may and does exercise control over the 
UHt* wliicb the public may make of stub places, and it may, and 
does, ilelegate more or \vm of such control to the (iiy or town iin** 
mediately ccnuei ned. For the Ixgiiliuiire ahsoluiely or coudUiorially 
to forbid public speaking in a highway or puhlic park h no more 
nn infringement of the rights of a member of the jiuhlic rJian for 
the owner of a private house to forbid it in his houHe. When no 
prtjprieiary right interferes, the legislature may end the right of 
the public to enter U(Km the (lublic place by putting an end to 
■-^rkiv>h V. Atei., 167 I l it, ‘ 

'* Miamviih Mhtml DUtrht v, (Uihiik ^uj VS, (19^0): fiplninn af die 
C4Hiri liy rrartktuitrr Hiu ser Sthneidt^r v S*eu* Irr^n, tJX. 1^7 

(*TO)' huldlng ^nti arm liUrHri^ rmlifururs invalid citi rfie j^rmitid di4t die 
prahiliitidtt af thr dutriUtmnti tif ttaridtiills ia do'se tasei vUitaU^ dm imdr 
right iw imt^rt infarrtwiUfnc A unit huwevrr, /ftiirt v, OOv «/ 

B. C, Reporitf wriiiruietl ta hold m in the CHfbihM aim duit looil 

cirdlrtiinm (in this iw. a licmang im «n htxik ranvawr®.) tmi lie valid evtn II 
am of their cfirimjiimm may tie to regideile the dtnirmlttation til kmiwleitp. 
The opinion wm written hy Justice Rml. 
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the cleclieatioii to piiblic uses. So it may take the lesser step of limit- 
ing the public use to certain purpt)ses. See Dillon, ^(un. Corp. 
(4ih eel.) secs, 393, 407, (131, {]rfi, liiodhlyn I'ork C,ii)tiiiii.\siaurrs 
V. Armstrong, 45 N. Y. 234, S43. 244. 

If the Legislature had power under the Cionsiitution to pass a 
law in the form of the present ordinance, there is tto tloubt that it 
could authori/.c llie city of Boston to pass the ottliiuiute. and it is 
settled by the former decision that it has done so. As matter of 
likstory we siippo.se there i.s no dttubt that the town, and after It 
the city, ha.s always regulated the use of the Counnon except so far 
as restrained by statute.* It is settled also that the prtdiiliiiion itt 
such an ordinance, which would be binding if absolute, is not made 
invalid by the fact that it may lie removed in a patiitular tase by 
a license from a city olficer, or a less numerous body than the one 
which enacts the proliibition. Commrinwrnllli v. liU'n, tf,H Mass. 
5 . 15 ' 557 > cases cited. It is argued that the ordittiiiue really is 
directed c.specially against free preatbing t»f the Cos|k* 1 in public 
])laces, as certain Western ordinances seemingly genetal have lieen 
held to be directed against the ClhincHe. But we have no reastm to 
believe, and do not believe, that this onlinaiue was passed for any 
other than its o.stensible [)ur|iose, munely, as a prt»|Mrr regulation of 
the utic of public grounds. 

It follows that, as we said at the outset, the only eptrseion o|K'n 
is the constaiction of the present ordinance. We are of opiniott 
that the words "No person shall . . , make any piddb address," 
in the Revised Ordinances of tSya, c, 43, sec. titi, have as brt»ad a 
meaning as the words "No person shall . . . tleliv-er a sermon, 
lecture, address, or discourse," in the Revised OrdinantM of 18H3, 
c. 87 , sec. 11, under which Cammatmmlih v. Ihn'it, 140 Maw. 483. 
was decided. See Rev. Ord. 1885, c. 4§. wc. u. Witnher lecture, 
political discourse, or sermon, a s|K*edi on the flommon addrwwd 
to all persons who chemse to draw near and listen is a {uthlic ad¬ 
dress, and the omission of ilic sufierflnniis words in the last revision 
is only a matter of style and the abridgment pr<»f»rr!y smiglu for in 
codification. 
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LABOR IN THE STRUGGLE FOR LIFE 

rVg*f/r//u/ V, 

\i\y Mass, cja, 104 (iBtj()) 

This is nfu* of Ihr ^rnit Unhtws nlnuianSt and cofitaitis the 
nf much uf what lalltnvcd in his thinkhif^ hotli on mj- 
nornir tolncs and on civil libniics, 7 'he majority, through 
Justice sillen, ujdidd an injunction which l>rohUnted even 
pemrful picketing by strikers, on the ground that threats of 
tnolcttte might hr implied as welt as actual, n}id that there was 
such a thing ns tnornl inliinidniion and ronstrnini which were 
outside of allowable competition,^ Chief Justice field and 
Holmes each wrote a dissenting opinion, 

Holmes's dissent is one of the best examples of his capacity 
to fuse rigorous legal reasoning with realistic social thought. 
He cuts through the argument that peaceful picketing inflicts 
damage hy pointing out that all business competition does, 
n}id that a legal system is lutjusi which allnxvs comhinations of 
businessmen for (ompetitive [ntrposeSi but denies the privilege 
of efjrclif^e nction b\ combinations of labor. To the ohjeciion 
that the worker-^emjdosrr relations are not '*free competition^ 
Holmes answers that if the term is too nnrraw to include it, let 
us change the term to **free struggle for life/' 7 *his struggle he 
sees thraughaut our economic system; as part of it there is *Uhe 
everdntreasing tnight and scope of combinatioHj/* which is 
leading to "'the organimtion of the worUr] ® and he adds that 
it is "futile to set out faces against this tendemyy/' which he m- 
gards both as beneftcinl and hinniable,^ 

* Jlolmw. silting «lorir ri« the? Injttrtrtftin. had prrvkuuly rrnfl«*r^l m 
Irntnciry eU'trer It. Him tht* Iht* full (Uaurl ftir thr 

final tifrrrr, 

®**C)rg;inliuiii«h «f thi? wnrltl'* In rnartly phra^ ha had uml two yaarn 
lK*f«rr lit his arm la, t^riPitrj^e, Mttiue, &mt ttOmL K HLR 1 i.| (i%i), rr|irintrd 
in CdJ*. n7 137 

^ti is intarmiiiig in this rtiitnrciinn that Mrivilla M. Higalnw, in a 
Cenirtibuilkm and the (i^), wltUli ha mow alaiig with Rrmiks Adams 
and nthm, rnmmmtrd nlth nnmr at«tm« on flolmrs's ofdrdon in this rasa 
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popular view uj utr luw, n i 

Law Review the same year remarktil tluii "’muu uf ihr fmiiht, 
outside of the trade unions, have a suHuitnf pariutior 
anything that could he called ^picketnig (o apimn'e teiilumt 
hesitation the stovtping injutn twn** * of VVf^rUilui r. (tiuunrr. 
07 ie need not premise a pto labor hitn on Hotmr\\ ptus io rx^ 
plain his opinion. While in terms of his dortune of the tx> 
ternal standard hi liability for harm one might imuT rxpetird 
him to uphold the injunction, he sate fremrlui pokrtsng as 
cornmg squarely within the privileged arm bemuic ti wm 
an inherent part of the competitive xvsiem and the baitie of 
life, On«f gels here the tougher strain of his thinking, fin 
reference to the inevitable trend of argfsniutiioH iti'rn rrwaiH* 
cent of his remarks on the rase almost two derades 

before,^ 

It xuill not do to interpret this strain as **tiheml” since ex¬ 
actly the same reasoning led Holmes to write the fno^monsipoly 
dissent in the Northern Securltiri case which m enraged the 
trust-busting side of Theodore liomrvrii, h'nr Holmes ssia*, ns 
did few others, that **(ree competition'* in the economic svs^ 
tern actually meant having freedom for mmhnmSmn in order 
to have a competiihe chance. It became a qnetSion of degree 
as to how far the process of combination could be pushed be¬ 
fore it suppressed competition wholly. There can he hale qmr- 
rel now with Holmes's stand that peaceful picketing does not 
mean pushing it too far. Am ta whether a ruilmad holding 
eomj&any means pushing it loo far is another mMllet, and one 
which will be discussed laler,^ There is a MU^estion in Ihisopirh 

tlie $odal aqumUrlwm wm st^dlly ilm mhcr wny^* ftmn ihat of fWtm 
(op* dt, p. u). Holma and Pollmi li^d mx rd kiirn nn 

octe at Holme's lettom Wng Indud^ belw, p. wm men 

thoroughgoing heliovor In the oo^nomk td the kw Oiuiti riihrr r 

them had anv m for. and they earrk^l «« a mikt mmtmn frud wuh Hm 
Neverthelc^ hli views on the whole lint of U^mdnmm kbor OrnkUrm. i 
which Holmes \m In iho minority, have itm^l the mi of Umr well, t he htoi 
of American lojptl thought has not yet done Imiirn m etaw Ei^low or Enml 
Adams, 

* 10 HLR got (1896). 

•Soo p, 4B, and my p* 4.1* 
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inn (ts tn titr cmcial sttnulnrd fnr tlir limits of combination — 
the point at which an equality of hatframing power has been 
reachecl,'^ / submit that the application of this standard by 
Holmes in tlte N(jrtli(‘ru SVcmitics opinion might have saved 
him frenn a blunder in social and economic realism, 

Holmes's opinion did not escape critirisni from the 7 Uirrower 
conservatives of his day. Word spread about that he was an 
^'unsound" tnan and on the labor sidewhich caused some 
comment when he was named to the United States Supreme 
Cffuri some six years later. 

In the early history of the struggle over the labor injuno 
tion, Holmes's opinion ranks xeith that of (Ihief Justice Shaw 
of Massachusetts in (loiniiiouwralth lluui,® Two years later 
in Allrn v, Elootl, the English House of Lords had to deal with 
a similar situation, and the majority lallowed suhslantinlly 
Holmes's viexm Polhu k, writing to Holmes about the opinions 
in this "Maennghten's is the judgment which poster¬ 

ity, if it he wise, wilt study side by side with yours , , . Only 
the organs of extreme capitalism (not having the wit to see that 
the contrary dedsirnt would have cut both ways) have ex¬ 
pressed any dissatisfaction," ^ Holmes's confident prophecy, in 
the next to last paragraph of his opinion, that peaceful picket* 
ing would come to be recognizetl by economists and legisla¬ 
tors, has been fulftlledt 

Hcilmoi, J„ tliwtuifig: 

In SI cmv like tht* prwnt, U seams to me that, whatever the true 
restili iiuiy he. it will he of advantage to sound thinking to have 
the le^s jHijudar view of the law stated, and therefore, although 
when I have been unable to bring my brethren tt) share my eon- 

p. ilie imtmrmnt paragntph thinning. **One at the eternal mw 
/lilts init lit tvhkh life is jiuilr up/' the phf^i^e. the l^ule l« tci be 

f^rrirtl tm in a fait anil npiat 

Mel. Ill , Far a cllRtu^lcm af (liU ami ather rarly In 

legal atui etannialf: hUtary, VVittr. Party Amertcan iaimr Cam, 3<| YIJ 
cigsib), 

t^ai. Oet. aB, U wm acute af Pcillock la me at the tlmt! that the 
lagir ut an inuarHigrant af*patiiuin i« the arganUatinn nf lal«ir rciwld lie 
turned apfntt the oif^ni/iiinm af capital as well, Fhe Unking nf wmhinatiim« 
lit latiar ^nd m eitU44!iv inhiriuiis ta tht- a Imi^ hiKinry 
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victions my almost invariable practice is to clefcr tn ilieiu in silence. 
I depart from that practice in this case, tintwithstantling my un¬ 
willingness to do so in su[)port of an already rendered jnclgmeiu 
of my own. 

In the first place, a word or two should he said as tti die mean¬ 
ing of the report. I a.ssume that my bretliren tonsii tie it as I meant 
it to be construed, and that, if they were not prepareil to do so. tliey 
would give an opportunity to the defendants to have it amended 
in accordance with what I state my meaning to be. I here was no 
proof of any threat or danger of a patrol escmling two men, ami 
as of course an injunction is not granted except with reference n> 
what there is reason to expect in its almmce, ilie tpirsiion on that 
point is whetlier a patrol of two men slumiti lie enjoined. Again, 
the defendants are enjoined by the final decree from intimidating 
by threats, express or implied, of [ibysical harm to Uodv or prop, 
erty, any person who may he desirous of entering into the employ¬ 
ment of the plaintiff so far as to prevent him from enteiing the 
same. In order to test the correctneH of the refusal to go further, 
it must be assumed that the defendants oIk-v the express prohil»i- 
tion of the decree. If they do not, they fall within the ittjKmiion as 
it now stands, and are liable to summai7 punnfmient, I lie im 
portant difference between the [ireliminary and tfir final itijum 
tion is that the farmer goes furtlter, anti ftirhttK the tirfendanis i«i 
interfere with the piainti(T*s businwi "by any scheme . . . or- 
ganized for the purpose of , . . [trevemirig any jirrstm or [lerwins 
who now are or may hereafter lie . . . desiroti* of eniering the 
[plaintiff's employment] from entering it." I tpioie only a {lari, and 
the part which seems to me most ohjcciionahle. I'hls irnlmle'i re¬ 
fusal of social intercourse, and even organiml j»riHiadon or argu¬ 
ment, although free from any threat of violence, either exprew ttr 
implied. And this is with reference to fjerwns who have a legal right 
to contract or not to contract with the plaintiff, as they may see 
fit Interference with existing contracts is forbidden t»y the final 
decree. I wish to insist a little that the only {mint of difference 
whicli involves a difference of principle tieiween the final ticcree and 
the preliminary injunction which it is projmscHl to restore. Is what 
I have mentioned, in order that it may he seen otat tly what we are 

«« ... ... .* . * * k . 



U3 


LAW AS JUDGMENT 

for the reasons whieh I have giv'cn. Furthermore, it cannot he said, 
I think, that two men, walking together up and down a sidewalk 
and speaking to tliose who enter a certain shop, do necessarily and 
always thereby temvey a threat of force. I do not think it possible 
to discriminate, and to say that two workmen, or even two repre- 
senia(i\rs of an organi/atitm of workmen, do — especially when thc7 
art?, and are known to be, under the injunction of this court not 
to do so. See Stimst)n, Lnhm Imxo, (io, especially pages at)u, at)H-»3oo; 
/{eg, V. SltrjihrrtL u Cajx, Cw (las. 3515. I may add. that I think the 
more intelligent workingmen believe as fully us I do that they no 
more rati he permitted to usurp the Slate’s prerogative of force 
than ran their op()onemH iti thedr romroversies. lUtt if I am wrong, 
then the decree us it suuuIh reuehes the patrol, situe it up]ilies to 
alt threats of forte. With this I [)ass to the real difference between 
the inierloruiory and the (inat decree, 

f agree, whatever may l>e tlie law in the case of a single <Ie- 
fcndani, Hkr v. tfi.i Mass, HH, that when a [jluirulir proves 

that several persons have combined and conspired to injure his 
business, ami have tloiie acts producing iluu effect, he shows tenn 
penal ihunage and a tause of action, unless the facts discloHe, or the 
tlefendants prove, some ground of excuse or justification. And I 
take it to he settled, and rightly settled, that doing that damage 
))y romliinrd persuasion is actionable, as well as doing it by false- 
hood or by ftnee. IValttr v. Crnn/n, 107 Mass. 53. 

Nevertheless, in iiumberleHs instiuues the law warrants the im 
leruional infliction of temporal damage because it regards it as 
justihed. It is on the ([uesiinn of what shall auumni to a juntifica- 
tion, and more especially on the nature of the couHideratiaris which 
really tleierniine or cuighi to determine the answer to that cjuesiion, 
that judicial reuMuiing sctius to me often to be inadeciuaie, l‘he 
true gruuruh of dc^cision are considerations of judicy and of social 
advantage, and it is vain to suppose that solutions can be attained 
rrierriy by logic and the general [iropoiitions of law which nobody 
disputes. Propositions m to public policy rarely are unanimously 
accepted, and still more rarely, if ever, are capalde of unanswerable 
prcHif. They rec|uire a special training to enable anyone even to 
form an imelligent opinion about them. In the early stages of law, 



114 the mind and faith of Jl's r‘[(;F holmes 

the law for centuries that a man may set u|t a Iuimiu-vs in a small 
country town too small to .su]i|Ktrt mine than mie. atehiiu^h ilierehy 
he exiiects and intends to ruin somcimr alteaiK ilim-. and mu- 
ceeds in his intent. In .such a case lie is mn held m mi "nnlawlnlly 
and without justifiable cause." as was alleged m Cfnuiii 

and Rice v. Alhee. 'I'he reason, of tmirse. is that the due n ine gen¬ 
erally has been accepted that free compeiiiion is wonh more to 
society than it costs, and that cm this ground the itdlniion of the 
damage i.s privileged. Commonwrolth v. //imf, | Mei m, 

Yet even this proposition nowadays i* disjntird In .1 lonsideiable 
body of persons, including many whose intelligetuc i-* not to Ue 
denied, little as we may agree with them. 

I have chosen this illustration partly with refernur to what 1 
have to say next. It shows without the need of lujihrt atnltotlty 
that the policy of allowing free cofn|n iiiion jnsiilKn the ioteniiunal 
inflicting of temporal damage, inchiding the daniagr of inirtieietue 
with a man's busineM hy some mentis, wlirii tfie d,»maj,'r is done 
not for iu own sake, but as an insirumeni,dity in u nihing the md 
of victory in the battle of inuk*. In such » tnsr n cannnt maiirr 
whether the plaintiff is the only rival of the drfriid.mt, and vi is 
aimed at speciRcally. or is one of a tl4» all of whtun *nr Idi, 1 he 
only debatable ground is the nature of tlir means In wfiich such 
damage may be inflicted. We all agree that it caiinot In- done by 
force or threau of force. We all agree, I presume, tfut it nwv t»r 
done by penuaaion to leave a rival's shoji and n»mr to the dr 
fendant’s. It may be done by the refusal or wiihilrawal of various 
pecuniary advantages which, apart from iftis ituivrcjiirme. are 
within tire defendant's lawful control, ft may 1« done by the with¬ 
drawal of, or threat to withdraw, sudi advantagrv from tfnrd iwr-wim 
who have a right to dad or not to deal with the phoniiff, a* a 
means of Inducing them not to deal with hitn eithrr m fostomrf* or 
servants. Bowen v. Mallimon, 14 Allen, 499 . . . Mugul Sirttimhift 
Co, V. McGregor [iSgs] A.C. sg. 

I pause here to remark that the word ‘’threaii" alien i* iwl 
as if, when it appeared that threats had t«>en made, it appearirtl 
that utdawful conduct had begun. But it de{a?iidv *»» what you 
threaten. As a general rule, even if subica to witie escmiionv. what 
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'‘ronipulsicuu" it clfpcruls on how you '*t:ompeh" , , * So as to 
'’auuoyaiu't*** nr *'imimiiUitinn/’ . . » In v,/Vr/u*u.t, 147 Mass, 

um. it was fnimtl as a lati that the display of Imnnm which was 
cnjoinctl was part nl a sihciuf to [nrvtMU worknicu from entering 
ni- rcmainiiiK iu the ])laiiuiirs fm])loymt!iu, ‘'by threats and intimi¬ 
dation." riu’ uuuext slnnved that the words as there used meant 
threats td peisnnal \iolente, and intimidation by causing fear of it. 

I have seen the suggestion made that tiie conflict between em¬ 
ployers aiifl c*mploved w?as not eompt*tiiion. But I venture to as¬ 
sume that nmu' of niv brethren would rely on that suggestion. If 
the [lolitV on which otu law is founded is loo narrowly CKprewd 
iti the teini frea* (onipetitlon, we may suhstitute free struggle for 
life, (.‘ertaiiily, the polity is not limited to struggles between per¬ 
sons tjf the same class, t'otn[u*ting for the same (?n(h It applies to 
all eunllids of temporal imeirsiw, 

.St) far, J suppose, we are agreed. But there is a notion, which 
huierly has been insisted on a good deal, that a combination of 
persons to do what anv otie of them lawfully might do by hlmnelf 
will make the oibetwisr lawful conduct unlawful. It would be rash 
U) say that some as yet unformulated truth may not be hidden 
under this proposition. But in the general form in which it luui 
been [iresented and actepied by many courts, I think it plainly 
untrue. Imth on anthoriiv and [>rintip)e. , . , There wa« combi¬ 
nation of the most flagratit and dominant kind in Uawen v. Math- 
runt fo| Allen, -|(|t|j and in the Mogul Slmntxltih Co, Caxe ((iHyg) 
App. (.'as. sfd* and toinliination was essential to Che succeiMS achieved. 
But it is not necessary to cite ca^s; it is (dain from the slightest 
ttmsideraiion tif [irartical affairs, or ilie most su[>erficial reading of 
industrial hisitiry, that free cnnijietiiinn means combination, and 
that the tngant/aiion t)f tire world, now going on m fast, means an 
ever intmtsing might and scope of combination. It seems to me 
futile to sen our faces against this tendency. Wheilier beneficial on 
the whole, as I drink it, or detrimental, it is inevitable, unless the 
fundamental aHtomi tif society, and even the fundamental condi¬ 
tions of life, art* to lie changed. 

One of the eternal conllicis out of which life 1 % made up is drat 
binwern tire rflori of every man to get the most he tan for hli 


Sleamsilili Cn. Case, Uiii Te>n(>eitfin v. linnell tun ,i Uiiuliag 
authority here, and therefore 1 do not think it nr{« v%,tt\ t«i tttMU<i<i 
it. 

If it be true that workingmen mav tomhinr with a \irw, amnnjg 
other things, to getting as tmnh as thev tan for ilu tt lalKit, just as 
capital may combine with a view to getting the greatest j«tssitjlc 
return, it must be true that when tombitied thev have ilte sainr 
liberty that combined ca|iital has to su|t{»ort iheii interests hy 
argument, persuasion, and the liestowal or refusal of ttum* athaii' 
tages which they otherwise lawfully itinir«»l. I latt temrmftrr when 
many people thought that, apart from viulrnte or fneath of ron- 
tract, strikes srere wicked, as organiml lefnsals ui wmk, f siip|»ose 
that intelligent economists and legislatois hase gisrti up iliat no. 
lion today. I feel pretty confident that they rrptalk will alianilon 
the idea that an organized refusal hy workmert »>! sinial inu rrourse 
with a man who shall enter their antag«n»isi\ t-inploy »s uiong, 
if it is di.«odated from any threat of violetue. and is iiMilr (or thr 
sole object of prevailing if ptsaible in a rornest sviifi their em 
ployer about the rate of wages. The fact, that the »jntnr»liaie oh 
ject of ilie act by which the benefit to themselves is to Iw gained 
is to injure their antagonist, tlocs tun nriessarily make it uniawftd, 
any more than when a great houw U»wers the ptitc of grunk for 
the purpose, and with the effect of driving a smaller amagonisi from 
the business. Indeed, tlie tjueslion seems to have l>rrn derided as 
long ago as 184a by the good sense of C'.lticf jusiier Sliaw. in Com. v, 
Hunt, 4 Mete. (Mass.) n 1. t repit, at the end, as f %aitl at ilie In- 
ginning, that this is the irolnl of differenre in primi|»le. ami the 
only one, between the interlocutory and final tlctrre, . . . 

The general question of the propriety of dealing with this kind 
of case by injunction I say nothing af«»ut. fwtausr I undeniand 
that the defendants have no objection ro the final rletree if It 
no further, and that both pariiei wish a iletfcsion ujtun the niaiieri 
which I have disojssed. 
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THE CLOSED SHOP AND THE 
WACiE FUND 

Plant V. 

17(5 Mass. .19a. 504 (190a) 

This is a cast* of an injunction affftinst Iht tinrntcncd use of 
the strike (Did hoycutl toralions to tnifortr a dosed sholh It is 
curiously pretnanitory of the current jurisdictional struggles 
between ritual unions, hut the main economic issue is that 
of the dosed shop. The defendants were members of a local 
union of painters in Springfield, Mass,, which was affiliated 
xeith a national union at lialtimore. They had been suddenly 
faced by the desertion from their ranks of painters and dcfa- 
Tatars udto set up a ritual union attached to a national or- 
ganixation in Indiana, To protect their existence, (he old 
union men besought their employers to turn the turncoats 
back into their organizatitm or turn them out of their jobs. 
And they **did not deny'* that they might use the strike or 
boycott if their demand for the dosed shop were not met, S*o 
acts of violence were committed, and there was no injury to 
property. The plaintiffs, belonging to the new union, asked 
for the injunction. It wax granted in a decree by the Conrt 
helow, and the grant affirmed by the Supreme Court 
majority, speaking through lustice Hammond, 

Holmes in his dissenting opinion packs a good deal of legal 
and economic reasoning into three paragrapin. The legal prolh 
lem involved was one of whether the threatened harm, for 
which liahility would ordinarily lie, was privileged, ft thus lay 
stjuarely in the path of the problem passed on in Vrgclahn x*, 
Guruntr and discussed at length in Holmes\s article on 
**f^ipilege. Malice, and InlentT * In his dissent Holmes re¬ 
joices that instead of falUming the majority opinion in 
lahn V, Gtuuner the Court has here chosen to follow the gen¬ 
eral remaning of his dissent in that case. Where he disagreed 
was on the CourPs etmluation of the motive of the defendants. 
Holmes faced the issue of motive sauarely. He teas willing to 



is tnad^ up,'* ftf" Pollmk in w^^ih 

iiTticle » . , / think ihnl in %nmr r.fHrt ud^uh %huuld hr 
proached from thf point of mtm of pr uniter ilir ie^nfi^md 
dama§^e heing farntm or rtTn iniendrd - tht «if thr 

motive mny mnke nil the diflrremrt. . . , Tbrn \V«M^k 

followed the tine of llmnghi in mtUtlt mhhm^fk / di%- 
scnled on a difference of degree ^ flnlme% tmd %£^hI §m hn 
iicle, **The time hns gone ley mken the I me if nnron- 

scions embodiment of the mmmon wdl. Is hm herome n 
upon it%elf of otgamheii tmieSy kno^^^ngly 
seeking to determine its mm. dmthnm""^ In jmi, she pouter of 
collective bargaining $eem.ed to Holmt% md onh n phme of 
''the orgmmtmn of the world which is taking pimt m f^i!/* 

W» D, txwlt» t^)l43«tl ilifei %lmK Ccmmm^ 

taw,” la HLR m, ^47 Um)* 

Into 0et. ii, iml 
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but aho a catulitiau of the tiltl rnuifiiou lau* idt^al of frt^tulom 
of (dutrurt iviuih his t nlUuii^urs thoui^^ht (tf as hriuif thraalvutHl 
by thr tradr unions, ’'/I man," hr wiotr in his (annnrnt tni the, 
English ntsr of (hr Mo^ul Stramshiji (Unnjmnx, *'is hardly jrre 
in liis abstaining" Ironi making a (tmiiatl 'Uintrss hr ran statr 
thv tnins or (onditions upon xrhith hr intrnds to ahstainE^ 
Samr part (fj (hr inlnrst of llolmrss dissrntinir (} fun ion in 
Phuu T*. WfH)tU lirs in his anxirtv to dissrniatr himsrlf from 
xuhal hr rrgardrd as radixal rtonomir d<utrinr. *7 think it rrrll 
la add that I t hrrish no illusions as to thr mraninp^ and rlJrct 
of strikrs," And hr ^ors on to statr thr xraj^r fund dortrinr 
of thr imifossiiiiliix of inf irasint^ throu}fh tabor ardon thr tntnl 
amount aj inramr ai^ailahlr for distrihiition as xvaijrrs. Thus thr 
judij^r bntitnrs in this opinion rxpliritly thr rtonomist, as in 
thr VVgelHhn opinion hr had hrrnmr rspluitly thr sodoloj^ist 
and hail irrittrn n disroursr on thr strufrjifir (ttr lift, // one 
srrks to rornirrt thr two distoursrs onr grts a (urious rrsutti 
rvny grottp hy thr laws of lift* must srrk to hrttrr itsrif -- hut 
lahaEs tffart is doomrd by somr iron la (if mrrhanistn: nrvrr* 
thrlrss thr law will not drny to thr individual workns thr arid 
satislartion of a siru^^Jr atnonir thnnsrltrs jftr lart^rr portions 
of thr rigidly rrstrirtrd total. Thus hy following thr tnniomic 
orthodoxy of thr wagr fnud tlirory Ualmrs undors a good dral 
of thr rratism undrtlying his rommrni on ihr CiuH Sltikrrii' atsr 
at hh diurnt in thr Vrgrhthn atsr, fustirr Erankfurttr has 
pointrd to thr prtsrnl rmr ns tin vnsiantr of lfolrnrs*s rapnrity 
la "transtrnd prtsonal prrdilrilinns and priimlr notions of 
social paliry, and brromr truly thr imprrsautil voicr of thr 
(lanslitiitionT ^ 7"hat may hr so. Hut in (his instantr Ualmrs 
achirmfd his imprrsonality only by Iraping oarr thr gap 
tmrrn his legal realism and hk rcanomic arthadoxy,^ 

lll K 8 

^ Mr, fhitmen md thr Supreme Court, f ( 

m^iy |»rrh.ifH Ik* tUMng tUilrtm Ittju^iirr by ctiUbtij; bh pci^UUm ihe 
ivagr fund dmubir. He* cb»m mit ^v, m llic d«Hfriu^ dcK^ ch 4 t 4 r(rr(^(bai(y. 

iherr 1^ n grp4r4(r futul rrmvnt cuu td (br tiiiliciiutl Ituunu* bir Ili 4 t 

(jrtficii he fiiit he d«Kr% My dmi with tb^lu tlrdutbun^i fur lunuf<r!i ihe 

wfwile ''iinuuiit pttKluti** r;twt ui ‘*(i»n%tiin{uieiu by iUr muUilMrlr** -- and ihai 



Holmes's dissetH (oiled fo ormf (fie 
trends ndiir/i were oi the time hnomin^ (sunh t%tuNnhed. 
The prolmsHinti that n strike fnr o timed timp n ille^i^sl he^ 
came [omnlned oml urns kfumm in the mlr/* 

As such it spread to other stttSe% m well, tmhsdiHi* Penmyl^ 
vmia, New Jersey, Oregon, tind Texm. IhsI ilidmtii dnseni 
here and in auahmnn coses Inter become the ludiuol %pmr^ 


dirterance of degree, and the line nf rraMining fullawrd makrt ii 
proper for me to explain where the ilKfermte lir%* 

I agree that the conduct of the defendants h anionatde iirde« 
justified. May v. Woodt 17^ him, n, 14. ami cw% enrd. I agre« 
that the presence or absena* of jusiilicitkirt may drpnd u|Hiri th« 


elusion by hh route. Per ^ ftiUfr ^uirmroi. w ' t4» md m 

Court, p. gHy and aim *‘Etwnomtc Ekmmii/" C:Lf-, t|§., Pw 4 pf ihi 

history of the wago*ftmd eUxtrino. puhimsrri rmly four %mn tekiir Oir prrwn 
opinion, see Taussig. IPaiei Cups tot fiifU). 

® There Is a good summary and aiytly^s of rhe whidt «i| 

labor decisions, from IVatker v, Cfmmn, ari m llrriry % 

Donotsin, t88 Mass, 553 > in M., XP fUiiibw, Cmimimtom msd ih 

Imw (i0o6) 0®is. U Include a dheumion of ih« fmir gfr48 i« t^rhicl 

Holm^ wrote diMonts**^ Fefe/oftn v, Ouwmrr fter mlMttrl,, Hstic v ttt 

Mass. 8B (189^)5 May v. tPmHf, tya %Um^ it ami ihr piwmi em 
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object of iheir conduct, that is, upoti the itioiive wiilt which iht'y 
acted, v. Ciunttitn\ iGy Mass, 92, 105, loO. I agree, for 

instance, that if a boycott or a strike is intendt’d to civerride the 
jurisdiction of the courts l)y the action of u private association, it 
may be illegal, v. Barniaml, lyr, Mass, On the other 

hand, I infer that a ntajority of my brethren would admit that a 
boycott or strike imeuded to raise wages directly might be lawful, 
if it did not cnubrace in its sclieme or intent vitjlence, breach of 
contract, or otlter conduct unlawful on grounds independetti of 
the tnere tact that the action of the defendants was coml)ined, A 
sensible workingman wnnld not contend that the courts shouUl 
sanction a combination fur the purpose of iullictiug or ihreateniug 
vicdence or the infraction of admitted riglus. To come directly to 
the ])oini, the issue is narrowed to the question whether, assuming 
that some pur|Joses would he a jusiification, the put|U)se in iltis case 
of the threatened hcjycotts and strikes was such as to jitstify the 
threats. *rhai piir|)ose was not directly concerned with wages. It 
was one degree more remote. The immediate oljject and motive 
was to sirengtheji tlie defendants* society as a jneliminary and means 
to enable it to tuake a better light on ([uesiicms cd wages or other 
matters of clashing interests. I differ from my hrethrett in think- 
ing that the ihreais were as lawful for this preliminary pttrpose as 
for the final one to which strengthening the union was a menus. I 
think that unity of organi/ation is necessary to make the toniest 
of labor effectual, and tlun societies of laborers lawfully tuay em¬ 
ploy in their preparation the means which they might use in ilte 
linal ccmiest. 

Ahhougli this is not the place for extended eccmomic discussion, 
and althnugjj the? law may not always reach uhimiue? economic com 
ceptiems. I think it well to add that I cherhli no illusions ns to 
the meaning and effect of strikes. While I think the strike a law¬ 
ful instrument in the universal siru^le of life, I tldnk it pure 
phantasy to supimse that there is a body of tai>iial of wbich Inline 
mu whole secures n larger share by chat means. d*lie atnmal [iroduct, 
subject to an infinitesimal deduction for the luxuries of tlie few, is 
directed to ainsumption by the multitude, and is consumed by 
the nuiUitude, always. Oiganl/ation and strikes may get a Unger 



tion of consiiinpiioii, - ankiiiK timwlvfs wluu !•» liir 41111114! jiuniut i, 
who amsumc's it. anil what (liaiiRrs wmihl ur umltl ivr makr. itiai 
we can keep in tlte worlil nl u-alitiri. fUit. Milt|ri C lu thr tpulihta. 
tions which I have expnwti. I think it lawful fm 4 liin{v di wiirk* 
men to try hy comhinaiimi to get tiime than ihrv luuv air getting, 
although they ilo it at the expetne uf their lelluwi, «ml tu that end 
to strengthen tlieir union by the hoyttm amt il»e tnrike. 


DEATH BY MOLAR OR MOLECULAR 
MOTION 


Storti V. Cammnnu^f^iiiih 
17B Maw. ^ jy 

Tlw Siorti case came uf* htlare ihr MmuiihineUi Smffrrme 
Court sexjcrat times, Stmii\ hm*ytr hrsn^ ihe ant <f<f 

judicial delay through pmcedural Y7,?r 

was on the constHuliotml tfumlnm rmtl ^mu- 

ishtnent» storti tms the fttst jmson to hr %rnlrsH-rd ia denth 
under the iSgH Mmsachusetts staiuSe whtth %uinhhktt$t 
cution (or hanging. Holmes-s optimum w mkkihle it 90 If (ar 

the brilliance with which it clemms thmugh vrrimi tuhweh% (o 
get at the operaiwc realities^ Imi aho (m the tlry kssmy by 
which he shotos how insubstantml time tuhweh% mte. 


Holmes, C J., for the Q>uri: 

. . . ^Taking all i\w preHminarirt mmi favarahiv f#tr i\w prl^ 
oner, we are dearly of opinion ihu ilie Ckimdiiuirm i% mn ran* 
travenad by the act, and we render ciur opinion m ihai we 
may avoid delaying the cour^ of ilie kw unit raiding hl%r 
in his mind. The answer to the wliidr arfiiittrnt whidi hm ten 
presented is that there h hut a iingle fmriWnnrrit. dratfr ft i% not 
contended that if this k true the ^ityir k invaliil hui it h ial«l 
that it is not true, and that you cannot thr mvmn (nnu die 

end In considering what the punidtinrnt i% any wore when the 
means is a current of clectridty t.han wten it i 4ow hrv. We 

iThe ant two patignphs ml the qplnlw Imm hmn mmrnmi. 
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should havr rhoughi that (hr disiintuon was plain. In the laurr 
casr (hr niraus is ath>p(c’tl not solrly for iln* purpose of actcniu 
plishing ihr riul tif draih hut for thr piuposc‘ of (ausing other 
pain Hi (hr person totuciurd. 'f lu* s(r<allrd uu-atis is also an rod 
of thr sainr kind as thr draih iisrll, or in oilua* u(nds is inirndrd 
to l)r a part of thr punislnmnu. hut when, as ht‘rr, thr inrans 
atloptril air thosrii with just ilu* (ouliaiy ituriu, and arr drvisrd 
for thr purpt»sr (jf irathing thr riul [uoptisnl as swiltly and paitn 
Irssly as possihlr, wt^ att* ol o|nnion that tliry air not forhiddrn 
hy thr (lonstitution although ihry shotdd lu* distcuriirs of rrtrni 
srirtict' and urvea should hav<’ lu'tMi hraid ol hrhir<\ Not only is 
thr piohihititui adthessrd to what in a propri srnst* may hr tallrd 
thr punislnnrnt hut, huthrr. thr word ’'unnsual'* must hr con- 
strnrd with thr wort! “(rnrl'* ami cannot hr lakrii so hioadly as to 
proluhit rvrry tunnaur improvrmnu not pirviously known in 
MassachnvriIs. /Vo/dr v, Dinwlott, utj N. V, idiij; S. (!, in ir Ktnun^ 
Irr, Ih S, .pdi. 

'I hr suggest ion that tftr punishtnrnt of death, in order not ui hr 
ttnusuah must hr arcomplishrd Ity luoUn laihrt than hy mohnulat 
nuitioti serins to tis a fancy unwarranted hy the Canisiitniiou. 

No douhi a means might lie adopted wide In although adopted 
only as a means, prat tit ally wottld hc^ part of the pniiishmeni and 
would leave to he ccinsulered as smh. Hut smh a case is not presenit'd 
hy a means chosen precisely liecausr it is instanianeons, i here was 
u hint at an atgttrneru hasted on mental sitfleiing, Ian thr sullrttiig 
h dm* not to its liring more honihlr lo he struck hy lightning ilnm 
to Ik* hanged with the tharue of slowly strangling, hut to the geir 
eral fear of death. The Huftering due lo that fear ilir law does not 
seek to It means that it shall he felt. , . 

ludgmttil ta stand; writ nf halnuis car[)m dfuni^d, 
fast iwcj |ur^gf»phs have t«*rn ataiCtccl. 
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Supreme Court J ustice 


Far thirty yrars, [wrn rqa^ to lloltnrs sat on thr United 

States Sulnnne (Unirt as Associate Justice, fie screed longer mt tifC 
Court than any Justice i)t its iiistoryi except Marshall and Field* 
lie played so ifnpoitant a part in its strui^^les and in the shaping 
of its working conceptions that without him any histoiy of the 
Court during this period would la,se a major part of its meaning. 
And in the course of these three decades he developed both a 
characteristic method of judicial interpretatum and a unifjue. style 
in expressi^ig that method. 

I Us method - or better, his outlook on constitutional law--was 
eomftosed of several elements. One was a broad judicial tolerance 
of tegislalive and executive action, xohkh might he called judicial 
laiHHtv faiir. Ilahnes was not one nj those justices who regarded 
judicial review as the crux oj the American gavennuentnl process. 
‘7 do not thinkj* he was to say in one of his greatest speeches, *Hhe 
United States would come to an end if we lost our power to declare 
an Act of Cintgress void. / dtf think the Union would be imperiled if 
we could not make that detlaratian as la the laws of the several 
States,'* ‘ Accordingly, he favored exercising the judicial power only 
tahere there urns an obvious abuse of nnliofial power or an em 
croachment of function by the nathrial government or one of its 
branches, and {noth respect to the slates) only when there xuas a 
real danger of the serious clishvntion of the federal system, 

This attitude teas particularly significant during a time when the 
Supreme Court maiurity was actively engaged in concept<reatwn. 
The tiao notable ireatiom of the Court during this period were 
the related tonrepis of due process of law and liberty of contract, 
When J say **creations'* / do not, of course, mean that the judges 
created the concepts themselves emd certainly not the phrases, / 
mean that they poured a new and arbitrary meaning into the old 
moulds, 

Justke Holmes fought at first urbanely but with increasing ab 
though magisterial lutterness against both concepts. Many of the 



above the petty and mnlending moriah- / €»!k4 iki% flu 

where the "ansterity theory” af ffolateft ludiruti lurbm'Mr* M 
own inclination is to say that ftulmes urns kttman enitugh hut thi 
his whole conception of the fumlmn «| kw dstmtrd the ijimhlk 
of detachment / have cited. He vtu h legal *»•«?/« « tern 

of the limits of hk craft. He did nut Mirer tlml lm$> thould, « 
even could, hem the life of the commumty uoihm ih (mu»d%, H 

*8e« my "Holrnw. Frankfuritf, «wl ilw Aummir »« tdmt 4< 

Weapons (iBSg) . p. A|, I M. htmetm. ihm j wwl, um ^ i 

that mty, and in whii MUjrwt f m wmlift H 
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saw tuvbulrut form ai work in any snrial sysirm ns in naturef and 
was anitnU as a indf;a to ltd thnn xaork thenistdvn out without too 
much intcrfcrnur, not hcca\isc he preferred to stay out hut he^ 
cause his whole naturalistic xdexo taught him it xoould be futile to 
intert*ene. 

This brings us to a second great eUnnent in }Iolmes*s outlook* 
lie had a distaste for any xwuum in governmental poxver. It teas 
difficult for him to conceive that the framers of the Constitution 
should have intended the (Uweniment to lack poxuer to deal with 
the problems which all civilized nations face in cammcm. This is 
most sharply expressed in his dissent in IlaiiiintT v* Dagenhart® 
with respect to the (juestion of child labor, and in Block Mirsh^ 
xvith respect to the (jnestion of wnrvmergenry rent regulation: but 
it will be found by implication in ma}iy of the other apiniofis as 
well. 

A third element was llolmes*s preference for viewing ronslitiv 
tional law as part of a larger wholein the context of America ns 
a goitig concern, and that in turn in the context of HV5^crn civilv 
zation as n going concern. lie was well aware both (hat no per- 
fectinn was to be found in any poUiical body, and aha that any 
healthy tnganism would tend to anrert mntty of its errors and 
outgrow many of its difficulties, lie did not seek in the law a rcr- 
tiiude which could not be achieved in life. He felt that in law, as in 
life, one had (o [ace the risk, and one learned both through expert 
men I and experience.^ He saw Amerira as a large enough going corv 
cern to contain room bath for new methods of developing our re¬ 
sources and also for new legislative controls of these methods. 

Mare than anyone before him hi the history of the Supreme 
Court, Holmes hraughi to his task a large philosophic view and 
broad mtellectual and literary interests. To be sure, he was only 
an amateur philosopher, In his youth he had often crossed hv 
telleciual swards leith William fames. In early manhood he had 
argued long and earnestly with tlrooks Adams on the pros and 
cons of matrriaUsm in history. As he found more time, he rend 
deeply in Ihndley, Santayana, Dewey. His exchange of letters with 
Pollotk is an exchange between two men who were curious about 


closet thciu (iuyoflf u*f* fMVt iUlu sn .ns 1^,1 

philampher bttume Only Jmiht CniNfor.^ him fm 

anything tike the same Inentiih inits^r^i ns ihr t^sme gnnp a 

philosophical pwlilenn. 

The routine of Holme%*s lift as a mtoti^er nf ihr Sufnrmt Cm} 
xuas, of course» as usual with Supreme Cm^fi iuiiHr%» o 
pleasant one. He worked slmdih — d m iuifd n% hr tulsrps pn 
fessed in his letters^ at rme% btp^re ihr (a.Hnl Hr s-rad a rot, 
sidetable body of titeratuifr, rarely in lau* a^r puhi^r ullaifi, tm 
mainly in phihsaphyt sotml Shtm%\ nr Hr nne a fei 

priends, Hh main entrgm wtns mSn his and yn ii ^auf 

not be said of him ^ ns it might he nisd nf MafaiudL 'fanry. Mi 
leVi or Hughes (hat he hml Idtie snSrllrHimi idr nnftuir hi 
work, His judkinl opinmm, l«i he mir, Unnnhrd ihr imu% r 
hh energies. Bui the rml dmmn mf hn idr fmn^ttnrd §hr tnimm 
drama of a mind whkh nosed mid nhwrhrd she asi 

the univetsab in Ufe^ and which snw she Ime m ^»niy im-m a 
their expression. 

Such a mind struck hard oiaimi She tliui «f she tmmi rishtuds 
held by Justice Holmes's coUmgutt, imd whrn is dnL ihrir wrt 
certain to be sparks. The prmhce of ike tUmri n. «j?f?rr dmuum^ 
a case^ to have the Chief Jmiim mMign the m^tshn^ ^he mpmm 
of the Courit and to prim the dmii opmmm ihu.i wnnen mr 
circulate them among the other tuslicet keimt ihr piml rdumtm 
are written, Holmm^s dmfl opmmms md infieijmcnih 4«iwr km 
with sharp and sometimm shocked mmmsenH f^mn hn 
They felt often that hi$ Imn^age mms itm $lnmg "'The tnmT k 
wrote Pollock in cpcS, apmpoM lAr dmlt optommii, m 

one of the genitals ant of mim, in ike f&rm nf $inm eMptrumn sh^ 
they think too free,*' ^ Om smpects that Holmes &mm ilm imfmt 

^fmmme doute cmi mm w 

m'$ wlw at the (Mmm-'-MkM'k kitr#m. lUum^ fumm i 

the Unlmmitf af €hk^ Im V«#|., f. i 

J Hk riding \l$u art In iht Ummm "”fcl m k 

which he kepi, and wbirh Ni Umms wtmy gfe# u% ^ m 

•Threugh the ajnri^y nf fmskt IFiiiikliiriri I wm^ 4 «64W|4ii@|| c 
UJm~m0M|h to know how lUnwItiiiiof tli#| »itl we** »!«« |n»MtSib«d 

»K-P, l!ii»8 (Jmmrr 84, Jfn%, 
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hatul, nnd that xoith a shrewd Yankee eye (or the xoeaknesses of his 
ndleafines he often jnit in thinf^s that were '*ralenlaied to gh>e the 
brethren (min,** so that in the end he could retain what he had all 
alouf^ intended. In /ovf he airain wrote Pollack, with a mixture of 
fiaiety and rue, '7 atn on tnost friendiv terms xuith all the judges, 
but / snsfiett that if / should be gathered to Abrahands bosom 
some of them would think it an advantage to the Inxo, even if they 
missed a friend,** At times Holmes could he nettled hy his cob 
leagues* comments, *7 nrn hard at worhl* he wrote, . prepar* 
ing small diamonds for people of limited intellectual means,** 

Although Holmes tens friendly with every member of the Court, 
there were only a few for xohorn he expressed his ndrniratiorn One 
of these xvas Chief Justice White, wham Holmes regarded as long” 
xeinded in his opinions and often tortuous in his arguments, hut 
wlnrm he netmrlhrless called **lm}fonnd,'* **es()eciatly in the tegisla* 
tive direriiofi which tee do)t*t recogftite ns a judicial reeiuirernent 
but which is 30, esfieciatly in our Court,** Holmes was generous in 
desiring the chir(*jus(iceship far White rather than for himself, 
**I always have assumed absolutely that I should not be regarded as 
possible, ,,, I think / should be a better administrator than 
White, but he would be more (mlitic,** About Harlan, who was 
Wlnte*s senior, Holmes writes with mixed feelings, ** 7 *hat sage, 
althot(gh a man of real pcnver, did not shine either in analysis or 
generalization and / never troubled myself murh when he shied. 
I used to say that he had a powerful vise the jaws of which covldtYi 
be got nearer than two inches to each other,** Justice ttrewer, 
taho «« the Court with Holmes for eight years and until his 
death in igro, was **a 'mry pleasant man in (ivitmle, but he had the 
itch for public sfwakirtg and writing and made me shudder many 
times, , . , Altogether t think he was rather art enfant terrible/*** 
Justice Hughes leair on the Court with Holmes from rgio until his 
resignation in rgco to run for the Presidency, “/ shall miss him 
cansumedly, for he is not only a good JelhWt exfrerienced and wise, 

iramt cjunr . 

I! Il:i7s • 

H P, E«7o (SrpirmtiTi a j. 

UL 
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xo}w i.f hh vonsUtni nnnlmuitin, ht* xoauld lint'f* in his 

primr,*' lUit nuis noi a drlarht^d fi/wn»rr, pnrlicuhtTlv since 
Iltihnrs and lirnndcis Injrrthrr rcjircstnicd the new jurisJnudctuT 
xchit h had rtttnc (a chdllrn^^r lohnt Trtft and sfnnc nf his cnllca^ncs 
sttind fnr. I'hcirs was a wtnld nf ideas and values which lay beyond 
the nnafnehensinn af the j^enial and yet stnhhnrnly narrnu^*^ 
xdsioued (lltief just ire. 

The relatnin between Iltdtnes and Brandeis was a deep and slrik'^ 
ing one, llete wa\ a fmtridant noth his bathgrnuftd of Krarrson's 
lUfStoHi and, nn the other hand, a son af a Bahetnian immigrant 
family, with the bathgmnnd of tfte Continental Uberalism of the 
uHjS revolutions. 7'/te stream (*( influente whith ran between them 
xeas not wholly a anc’^nmy ajjair, Brandeis xvas deejdy moved and 
imfnewed by flolme\*s perspei tires, and by ihe brillianee 

of his inughts. Holmes in tttrn li'/ijs impressed by Brtotdeis* learm 
ing and the loftiness of his ouiloak: 't think he has done great 
tvork and f believe with higit motives/’ Wiry found themseltws 
in agreement in a surprisingly large number nf rases, **nV are so 
apt to agree/' Holmes imtite on an otrnsinn when they xvere on 
different sides, "that / am glad he dissents from the only opinion 
/ have to deliver/' 

Holmes had an exacting conreptian nf his job on the Court, If, 
as 7’alt rtunplained, his ifpinions were often ton short, it not 
because of indolnne but berause, for the purpose he had in ntind 
for the puntiuring of doctfinnl errors too long indulged in by ihe 
Courta short opinion was often more effective. He never dis¬ 
sented for the sake of dissenting but only when, like f uther, he 
could "do no other/’ He did nttl relish justices wfto intruded their 
differences into ihe deliberations of the Court, He noted "the dis¬ 
appearance of men with the habit of same of our alder generntiem, 
that regarded a difference of opinion as a cockfigfit and often left 
a good deal to be desired in point of manners/* But this sense 
of restraint dul not keep him silent when silence would have been 
a betrayal of Ins whole method of constitutional interpretation. It 
was (his method (hat Holmes cared about, and it is this method 
whkh has note tiiumphrd. 



cases chronologimlly* li will he limi §hit%r am 

neither wholly dactrinnl nm whnity ermumur fmlsiirsil, Iml 
crisscross between the ton. / hniT let! si heiter la si ihm 
than to make the efftM af fimisfsg whnilf whsrh 

tnight nin counief to some of ihe rmlilir# «f ihsnksng. 

The cases Ihemselms hmm been seleeied fmriSt for ihtst Irg^i 
importance, partly for their role hi Amerkan hstiori^^ fmtllj 
for their sheet teadability* One tesuh hM bmn ih^i. ihett itr#? rritii) 
cases omitted which were more impmriani ihms stow of ikmr limi 
have been included - more imporimi bui much lm% temhbk. On 
the whole, howemr, I ham $mghi iu indude wmtl nf ihr mfmmni 
cases, and have mnilicd aihm eqmtly impmiani mhy u^hms iheit 
value was wholly a technkal one. 

This is not the place (or a dkcmtmn of eamimk am 
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politifdl hut thr }Y(ulrr r/u/v [iud sctfernl matters xaarth 

notinii^ hefure he uu tti the {uses thetfiselves. 

llnhues as eamtuuisi dues nut play an itupartant rale in these 
deeisians, I'a he sure, the deeisiun in the Ari/cina KnipUiym* Lia- 
hility (uses^ is hasetl tm a thetny n/ a shifting n[ the incidence of 
saeial insurance payments; the Viriur UrrluTt n. Sluinley Co. tie- 
cisian is lutsed on n theaiy af faint casts; the Dr. Medical Co, 

opinion is based an a marginal utility theory nf price. But 
Uahnes u*a\ md aheays at his best lahen he nuts an economist. 
And the tehole nature of his judicial method minimized the pari 
that his ecatiatnic dot trines played in his decisiotis. 

It is umrth noting that, t ansen'ative as he was in his explicit 
econamic docttcnrs, a strain of eainomie realism persistently fmds 
its way initt hn rtpinians. Ifis discussion of the depositors' bank¬ 
ing fund in Noble State Hank v, Haskell “ is an instance: similarlyt 
his dis(ussian of commerce ni a ctuuirumtn in the Swift rrnurj and 
mast af all, /ns statement in the Co[>page v, Kainas derisian that 
there must he an '^ecjualitv aj position between the parties in 
tehith liberty of tanirart hejritts.''Holmes shows here as well as 
anya*//err else the insights that went beyond the abstraction of 
indundtial jrerdam and that iec>ealrd its relation to the realities of 
mmomif and political pateer. 

Running l/iroii^»/i the cases there is a penuisive dhlilie for the 
doctrinal a dislike that does not preoent Holmes from using a 
doctrine /ninu7/. imt which lends a eutling edge to the rapier 
sentences which demolnlt a doctrine when he sees pt to demolish it, 
Hn analy%e\ of the concept of **puhlh interest* in 1‘yMm Hrotliem 
V, Biiruoo/ of *7i/<er7y of (onircut'' in Adkinn v, ChildreoN Hos- 
jdtal and of n federal common law in the HUick atul White 
1 axicalj have become cUnsic, *rhi% does not mean that Holmes 
used whotly rule of (Iturnb methods, His sense of the common law 

^ A rtmrr r^im^ive wiU be ^uml in the itttrtKlutiiurt ta ihh 

vtilume. jip. 

p. itk*, 

* See p. 

p, 

p. 
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tradition is demnmtratrd !imt nmi nfiain mi ihr imti. and hu 
approach thus Inidx ultcii to hr nn huhnu.sl ind nmr hr 

approaches the cases as an hniMiati, hr tmid nlUtuts 

(or the continuing rxpntnmtt t»l tinml ihtnugh she prtitrss 

of exfimrnntL 

This does not (mnetd Imm tinY Isksog l<^^r lumer 

QS ogninst prhntt* tmt %imph ihr ^iuii 

needs xehicli the legnktusn srM«r ^snd ^ist Insmth 

cal inventions of unwnomhle mm. hsul fnr th^ 

realities of the legi%khve nnd ndnu^ii^^^-^tln'r In uf 

his decision in the Myrr^ nnir."" hr ususiilly ir|»? in n?5nirl she need 
for not cnmfdiasting ion gmdh iht i^nk nl ihr ndmsnHhn^us- 4$id 
this same administrative rratnm ws hnkrd ir^ih it nun m 

Holmes*s thought^-an tsndtt%iaitHisnii iimi $rhr%r imhin: 

needs'' exists the tnnstilnliofml tnlrtinrUth^^n udn^h |-rsr ilir 

power to meet them is in he preletird in that tehn h slrnsn '%urh 
power* This is the meaning not msh nf \ul4r Ssasr IMni r Haikrll 
but also of Muyer V* tValKnly/'^ ihr rtnuUrr |n»ju'rr SH a 

time of emergency, and lllm:k v- aneidvang hmnsng 

legislation* It is a trihuie tn llnlmvit ..|inriir« m ^ 

go mg CcmCifni that it shmtd he m snr|?il UU^ iMtirnl limr of 
great public danger in the kwr ntgem^ei «»| prxur. 

THE FIRST SUPREME COURT CASE 

Oik v% Pmket 
18 *^ il. %. Ik.i^ 

Holmes took hu seat nn the Ihnted %iaie% Supreme CmsftI 
on December d, /pos. Oiii tc Purkrr w.i the 

Court on Decern bet- a and and dn sd^d t^nunry %, 
l§ok D was thus (he fitMl deemon the (U^ni tn uds^ch 
Holmes partiripated* '*Hm / he mtdr Ihdimk m 
December 'knd metre mktmhtd, t niece tied ^nd 

pressed than ever I had dreamed / might he.. The wmk of 
the past seems a finuhed botthtmked. up fm and a 




tm I tt /f f / i | {ff« /#r 1 ^/ i/4f c //f i »« i *« 

Parker /.v fnlltninul in ihr rrliarls hy txoo tithrrs in xohifh 
Ilolmrs xtnatf* thr ttlnnion af Ihr (inurt--nnr, Diaiiunul 
(iliu* Oti. U. S. (Uut* (‘.o., /iVj- .S'. 6//, }(lih(ildin^ a Wis* 
ainxiu sintutr^ nnd thr nthrrst Hanley n. Kansas (lily R. R. (!o. 
liSy I', .V. ^/y, n/nrttin^ an Arkansas rrijfnlalion of milraad 
ratrs on thr grru/zn/ of thr ronunrrer rlausr, 

Thr ofnnion itsrlf, wiiilr thr first that ffohnrs wrair» «/- 
rradv rrizj/ru/i.v Inll groxvn sn»rral of thr jninf i/ml rlrfnrtits in 
his ionrrlHion oj jnditinl tnlrrnntr of Ir^islntitfr jndiry as 
thr rssrnrr of thr jnditial fotuns. This ronrrfilion xvas at its 
rlrarrst and hrst on qnrstions of thr h'ourtrrnth Atnrtubnrnt 
and thr statr fiolitr fntwrr, 7*ttr issur hrrr was lohrthrr a srr^ 
lion on thr Catifornia (lanstitution, protdding that (ontrads 
(or thr sair of wining sttnli on margin or for jnttnr drlivny 
shotthl hr anrnforfrahlr^ (dxdatrd thr Foartrrnlh Amrfuh 
mrnt. tUdmrs, whtir toner ding hy imidiration that (rtr- 
dom of rontrmt tomrs nndrr thr dnr (jrotrss Inotrdion of 
thr Fourirrnth Amrndmrnt, nnswrrrd that in this rasr thrrr 
was no podation, fittt in gitnng his answer Itr tratrrsrd ground 
that tnthtdrd (hr lotlonnng posittons whirh hr afterward was 
to makr famtliar: titat a nnr rannot hr drtidrd on thr basis 
of **grnrral propositions**: that thr judges mttst not read into 
thr (Uinstitutow **a partitular srt of rthiial or rtonomual 
opinions, tidmJt hy no means are held neniper nbuiue et al) 
iiinnilmH'*; (hat (hr fudges must defer to (hr judgment of (hr 
legislature on social polity, and hold its action within the 
police power unless they nrr willing to declare it to haar hern 
**udi«dly unthoui foundation**; that **we cannot say that there 
might not hr conditions to wamnt thr prohihition**\ and 
(hat **lhe drrfcsratrd contddion** of (hr praptr of C*nli(ornia 
was **entitlrd to great rtsprdf* and was not unrrasonablr in 
(hr conlext of thr %lair*s history^ As (or thr issue that was 
raised of thr denial t$l rtfual protrdion of thr laws, Holmes 
makes short wosk of it. 

Holmes wrote for the majority hrrr, with fustiers lirewer 
and Peckham dissruting without opinion. Hi\ language h 
restrmned^ yet li hm some flashing passages, of which the sen- 
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tsnc^ with T(fPTt‘nt't lf> lititllmm n ihsiiiiiifitilef !u<ih r»/ fiix 
intellectual and «/ /(is hltiaiy mtihiuh. 


Holmes, J.. for the Clfum: 

This is an action in three tnnni%. hit munrc lui! uii«l rreeivnl, 
tor money paid anti pronhwl m l*r ic p-nil, am! I«n nuif'nn paid 
to the defendants as smti brokers tm ttijuf-ttis m Inn ami sell 
mining stocks, rt*sj«!ctivdy. I hr answers n« the In^t tw«» tmnus 
are general denials and ttihrr tnatier* m»w nm»iatrrtal 1 tir an¬ 
swer to the thitti couni. lK«tip a grmral tlrmal. w is np ilut the 
count is based U(K»n a prtnision in Artitlr tV. ^ s**. «»| rhr tnmii. 
tution of California, that that pr«ni%n»t« ts nt ihr Hr^i 

section of the Fourteenth Asiirmlmrni of ihr t ninraimon nf ilte 
United Sinio. . . . 

The provision of the state comtiintimi i* 4» f«4h«w<> "All con¬ 
tracts tor the sales of shares ol ihr taptul srmk m| 4tt\ ii»«rj«»raiion 
or association, on margin, »»r i«» l»e tlrhsrml at 4 lomrr iHc. dwH 
be void, and any money j»aid on with irtmrred 

by the party paying it by «th in atty «<*»•» »»f tnjHjtrtrsgi jutwhe. 
tion.’’ There was lome suggesiion that if»r*r «««•«»!■> n*i}|I« l»r nar¬ 
rowed by ranstruetton to cantrat!* titii c.«»ntrinjd4i$n« 4 Ihhhi fide 
acquisition of the stork, hut jtjirmlrd m tmt-t a wajjrr or 
contemplated settlement r»f rhffrrrmT*. f»f umsM*, if i}«rr ww 
construed in that senK there wimld Isr n*» i»| thro s*ili«liiy. 

Booth V. tlUnou, 18,^ U. S. Bm wliilr ihr SHprrmr (imri 
of Callforrria says in ihti cjw? that It "v^tl! alwac-* w that Iriiilmwe 
business iransaciiorw are not bttmih! nwirr shr ban." m ihr «me 
sentence it leav» open the hy|KHf«^i* ifwi thr pr*rt»a»*»i "fath to 
distinguish between bom fide tt»tiir«i% w«l 
and sustains it as a proper pofte regulaiwm, rem if it tlw* fail « 
supposed. Therefore it may tie fwld iirfealirr iI»m «»ifcliftaty r«m 
Cracts for the sale of stock.# on margin ««• imt Irgiintwtr irattiac- 
doni, and it would not te nafe fw tii to wkr ihr wctub in any 
other than their litml inciijit)^, or i« a*«t»Mr m atb-amr of a 
decision tha.t they will be laktm in a twirrow »rtt»r. in ihi» law tirr 
jury were instructed brt»adly m iitid f«r t|» |.laiin»ff if hr h«l jaid 
any money to the dcfetidani* i» a inarBin for ihr imcchaw **1 rtm-k 
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ivlatuui In ilu' fvil sought tt) he tuifth aiul th(‘rchav falls within 
the hv.si M'dion nt ilu* Fouiiiruth AiiRiuhnent. U is said that it 
unduly liiniis the liheiiy ul adult pc'istjnH in making contracts 
which c'omnn tudy ihnusclvcs, and cuts down the value of a 
class oI pnj|icriy that olicn must he disposed a{ under coturacu 
of the prnhihiietl kind il it is to he disposetl of to advanifigf, thus 
depiiving persons <i( liheiiy and properly without due process of 
law. and that it unjusiihahly discriminaics against property of that 
class, while ciilua (ainiliai ohjec ts ot spetulaticm, such as cotton or 
grain, are not touched, thus depiiving peiHons of the ec|tuil jiroiec- 
lion ol the laws. 

It is nue. un douht, that neither a state legislature nor a state 
constitution tan iuunleie arhiirarily with ptivaie Imsiness or irans» 
aciions, and dun the lueie fact ihai an enaitineni pnr[H)ris to be 
for the picnection td ptddit safety, health or morals, in not con¬ 
clusive upon the cotuts. Mugirr v. Aanuu, G. S. (ia^, (iCJi; 
Lnwditt V, ,SOr/e. U. s, But general pro[)osiiions do 

not call) us far. While the nun In must exercise a judgment of their 
own, it ity no niraiis is our that every law is void which may seem 
to the judges who jiass upon it excessive, urnuited to its OHiennihle 
end. 01 hasi'd nium touceptious cd nuuality with which they dis¬ 
agree. Ckuisideralde latitude tuust he allowed for difhuencen of view, 
as well as for [uissihle iKutiliar conditions which this court tnit 
know hut imjHUfecilv. if at all. Otherwise a tcmsiiiution, Instead 
of einhodyiiig onlv tehilivelv fimchnnenial rules of right, m gen¬ 
erally urulersUKul hy all Kuglish sin^aking communities, would he- 
come the panmui of a particular set cd ethical or economical 
opinions, whh h hy no means are held ubhjue ef ah arnnibtis, 

Even H the provision before us should ^eem to us not lo have 
been justified liy the c ircumsiances locally existing in California 
at the time when it was passcul, it is shown hy its Htlni>tinn to have 
exprrwul a drep sratrcl cofiviciicin on the part of the people am- 
ccrried as lo what that judiry re(|uirctk Kuch a clrep^seated con« 
vittioit h entitled to great resjii'ct. If the State thinks that an 
admitlrd evil cannot l»e prc^venird except hy prcdtildting a calling 
cjr iraiwiction not in hsrlf iircessmily ohjectionable, the courts 
ciotnot intrrferc, unless, in IcKiking at the tubstiuice of the mutter, 




such laws did mtirt* Jiarin man gn<«i i nr Mmuav uvu. lui dntihi, 
would be suscaiiiecl liy a iK-mh <»f jinliijr^, nm if rvrry imp qf 
them tliouglu it .su[>cl*iiiti«iu% tn niakr am *l 4 \ ImK. Or, tti utp 
cases where opinion has movrd in «hr upjMinu- dunuiMi. wagm 
may be deelait'tl illegal wiilimii the an! *•! siatnir, m Unirrieii foj-. 
bidden by express enatinieni, although at an ratlin dav they were 
thought pardonable su least. The lav u«»iils| nut 1 h- drndrtl tlif. 
ferenily if lotteries hatl Item lawlui svhrn thr huitiirmth Amend* 
ment became law, a* iiulecil they svrrr in %i»nir indued -States. 
See Ballock v. Slate, 73 Maryland, 1 , 

We cannot say that there nughi nut t*r lunduium t»f public 
delirium in whkli at least a irmj«i»farv pruhdnsiun ul s.drs nn 
margins would be a salutary ibing suit lr%”i 1411 nr s 4 y that ibrrr 
might not he nHuUliom in ubuh it tras««n 4 bU miiibi l»e ihuught 
a salutary thing, even if we di»agrer»l wiib ibr «»|.mn*n of luiirv, if 
a man can buy on maigin hr lan fanmh tiuu 4 imuh niiite ex¬ 
tended venture than where hr intni j«s ilir wb»«!r |(tt»r 41 ume. If 
he pays the whnle price he gets the pur*based artnlr, wluirver its 
wortli may turn out to Ik?, Bin if fir Inns si«»fk» «»n ntatgtn he 
may put all his profteny ttiln the srntnrr, atid luring unable to 
keep his margins gcHnl if the »nstk tnarkrt g«tr* down. 4 dight 
fall leaves him {lennilm, with rntrlnng i» rrprrM-m bn mnlay, 
except that he has had the rhaner* »4 a lies, I'hrrr 1% no dnubi that 
purchases on margin may l»c and Irctpirnily air mnl 4 «trans of 
gambling for a great gain or a bws ol all «iir Ii 4 %. t« n wid that in 
California, when the awstiiutinn w» adopsrd. ibr wimir people 
were buying mining stocks in ihh way wnb ihr rrMib »! mfitiiie 
disaster. Cashman v. Rtmi, 8u r^libwniii. 375. 5s#. If 41 that 

time the provWon of the cowtitmiun, jnctirad «f Iwing pni tfirrp. 
had been emlKitUed in a ternfiortry ati, pr«l» 4 l»l% »«» »»iir woiiltl 
have questioned it, and It wmikl !«• Iwiril m sakr a t!i«niujon 
solely on the ground of it* miirr prinaurtis iir»rrting the 

provision in the ttimliiulion stowed, as we have ibr mn. 
vlction of the people at large that pr«bibiii«»n was 4 |»r«jwt mrarw 
of stopping the evil. And m was said with regard i«i 4 prohibitinti 
of option contracts in Bmth v. JtUmm. i 8 ,j U. %. -is j, .f st, tw? arc 
unwilling to declare the jut^ineui i« Itavc teen wtedly wiihmii 
foundation. 







y that pKinahiy ui ^KUilonmi ihv ova sought to l)t‘ slopped was 
nlttUHl in the main to stocks in corponaions. Clalifornia is a 
ining .State, anil mint's offer the most striking lemptaiions to 
nple in a Imnv to get rich. Mines generally are represented hy 
K'ks. .Stock is ennvenietu (or (jurposes of speculation, because of 
V ease with which it is transferred from hand to hand, as well 
for other reasons. If stopjnng the ijurehase and sale of stocks 
I margiti would stop the gambling vvhicli it was desired lo |)rc*- 
m. it was proper for the people of (Uilirt)rnia to go no farther 
what they forbade. The circumstances disclose a reasonable 
t)und for the classilicmitin. and thus distinguish the case from 
itmallx V. Unitnt .SVieer Pifn* Co., iH.) U. .S, We cannot .say 
at treating storks of corporations as a class subject to special 
ariitions was unjust distriminaiion or the denial of the ctpial 
otertion of the laws. 

Judgment afjlrmvd. 


AI.I.OWINC; FLAY FOR THE JOlN'fS 

Afmonr/, Knm(i%» nud YVnnmce Rnilrnnd v. May 
ipj II. S, ahy (tycK)) 

T/n'i i% the gran” rast, Agaia the Itrahlrrn is one 

n/ the state fmlue fmwer the area in which a state ran intmde 
the fnaperty realm haause nf its jmitettipe funrlioyh The 
eenlml question inmdetd in it is that of imfyroper "tlassifwn- 
Han” - whether the railrands were singled out for regulation 
and therrhy deftrioed of the amstttulhnal gunranlee of the 
equal fmitectuny of the laws. It does not add tniirh to Otis v. 
Parker on legal grounds. Hut it further clarifies ilntmes*s 
intetlectual method, t refer first to the concelH of a shadatey 
[flit a fyragmatic ”line which has lo be taotked out heliueen 
cases differing only in degree”; seconds to Holmes's technique 
of saying ”ffn rdl that tee know” as a way hy xehich the 
Cauri may actefH the legislature's view of the Jmtblem to 
be met: and third, to the caulion to the Csourl that it tread 
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softly in ad to in furring ri-^n%isinisrj»usi / h ? nnti i/sinf ji 

allow (or tilt ininS% o| thr 

Jn this tau* llnhnts fm ihr whtdt CUnitt, 

Holmes, J., for the Clmtn: 

This is ati action to riTovrr a jrnaln r4 Iirnn|*lu by the 
owner of i\ farm comigumH to thr raili«ud ul thr |itKiiuiilf ia 
error, an the grtnmtl that thr hitirr h^i^ alhnvr«l }Mtui%4in m 
mature ami go to ujhui it?% mad, I hr j^i iialn n f:nrri m tom 
dguouB nwnm by a Trxa^ s^uuuir of chap. 117, directed 

solely against railroad nmijianirs for prrnnmnn ^n«h or Rut. 
sian thistle to go lo seed ujmn ihrir right of ^object, however, 
to the condition that the fdaintdl ha% not slonr ihr thing. 
The case h brought firre cm thr ground th^i thr i% cam 

trary to the Fouriecruh Arnrminirnt of thr i ua^uiutiou of the 
United States. 

It is adndlled that Joluivm graw i% a nu narr to rroj^. ifiat it h 
propapted only by md, am! that a gmriial rrgn!4Uofi *4 ic for the 
proiection of farming wcndd in* v^hd h t% aduumd dlyit that 
legislation may be directed against a whrn fan ground 
for the dhcrlmimUion vxhit. But it %Md ihai ilu^ pioaiiubr %ub* 
jection of railroad c:wnj*aniei in a Hainlitv not nnpnrd on oilrr 
owners of land cm which |ohntrin mm gro^ n ^rtdirary 
as to amount to a dcmial of thr ecjti^l piotrcMofi o| sfir Uw^. ‘Fhere 
is no dispute about general prind[dr%, J'hr qur^drm whnhrr this 
case lies on one lidc or the other of a Itnr whiih 1^% 10 iw worked 
out between ones dlflering only in drgrrr, Woh rrgard i«« the 
manner In which %ud% a que^iHm diould Ic ^ppro^ctird, it h nb* 
vlous that the l^iiktttre i« the nidy Imlir of thr |mluy of a pro¬ 
posed diicrimination. The prtnci|ilr h diinbr m tlui which h 
establidied with regard to a dtddcm of that rnuiii mmm 

are necessary and pmper to carry out onr of ii% r%prr^.^ lumru. 
McCulloch V. Matylmd^ 4 WheiL 4 U, rd, Whrn a Mate 
legWatwre has declared that, in Its opinitm^ imdut r«|iiirr% a err* 
tain tneaiure, iti action should not Imt ditiurtel In- ihr c«Hirt% under 
the 14th Amendment, uril« they tan %ct clrarly that ihrrr i% no 
fair re^on for the law that would not rettiiire with rtiual fort® 



)W, that tiu* Ht'cti ni )t)Uns<jii grass is ilro|)|u*(i from \hv curs in 
h qiuiniiik^ as to tansf spriial ironlilc. li may he' that the* 
;leTtc‘cl strips neenpioc! hy rnilniads alford a groorul where ooxious 
:*tls <*spcciallv llouiish, nod that whereas self-interest leads the 
tiers of farms to ker() down pests, the railroad {'om[)arues have 
le nothing in a nuuter whidi (oncerns tlieii* neighbors only. 
xvv reasons may lie imagined. C;reai eonsiiimionul [irovisions 
St he administered with cauiion. Some play must he allowed for 
joirus of the uunhine, and it must he rememhered ihni legisla- 
es are ultimate giuntUans of the liheriies and welfare of the 
iple in cjuiie as great a degree as the eourts, 

Jndgmtni a[}irm(*(i 


HERBKR'r SPENCER IN NEW YORK 
BAKERIES 

/juinttr V. Nrw York 
ujK li. S. (itjnr,) .^5, 74 

Ftto (hingt iha( lerofe /i«ee bname mart* famous 

or catted forth mate iOfnmetU than his di%setU in the Loehner 
mstn A generation of fnagreuitrs jint xoaking it ft to tlte harsth 
ness of a laisseidnire eaftitalnm and the need far state action, 
and a generatstm of tegal students discovering the dim outlines 
of a saciolagkai funsftrudente, hailed hU ehnmfnonshifi of 
their came, fie had been a relatively unknown tfuanlity on 
the Court, fJh first dmeni in the Norihrrn Securities ense^ 
had not Item one to renuure the fmtgressives. Now, with the 
ImiintT dissent, he emerged almost overnight ns the leader 
of lihrrat jurhfmidmce in America. 

The New York statute in cjuestion was one of a number in 
the country seeking to soften the imfmti of an acijunitive non- 
omy ufmn the workers. The cuttents of feeling that President 
Theodore Hfunetfell um% exfiressing in the natiorml govern- 
menl were being exfnexsed hy state legislatures widely enough 
to bother the spokesmen and guardians of capitnlist power, 

Mat p. 8i7» 


md wnt mnkiti^ Uie fmipit n^n j4'}i/i 

the (nmmtmmntllfh «Vw /wn^rifi ^tss $us urhuh smludi^d, 

among sevnal {inwmnsn tlnnih ihr h^^ilih «»| (he 

bakery umkns, a Im it Irn innn Aiv iPHi uxlydmur 

toeek in that indmlry^ 

Tlw Supreme (Unitl dienitd isl fur hnn- /wilirr Petk^ 
hatn wrote the major it v olnnHm int’ithdalini^ rhe Ihu* «m §he 
ground that liherty of routrm t^ ^uamnitrd hy ihr I^Hnitrnlh 
Amendment, had to be fnoitittd hy ihr iluii ihe Imkrty 

industry was not more dangei^HH the hr^hh ilir ivnfkrrs 
than many others: that hours oj hbfo ^oly »s rrsy m- 
direct relation to such heatih, ihui e^ppr^d (h«^ p^dne 

poxeer to mlidate this (mn^mon nj ihr .ht mrun simt 

*'no trade, no omufmtHin, no mmi>r innag, 

could eseafw this alb^itfX’^Hlsng jp^piers\ nnd ihr ss* o/ (hr 
latute in limiting the ht^mn fd n? ^nii rm^nrssii H-auld 
be mild, although surh Ismiiation mighr supple 

the ability of the lalmrtr lo %upp^»fr hirntrli Ijh 
and that *Uhe teal obieti mid puip^nr'"'' srrjrr nmi (n 

protect health, hut **to rrgulaie iht hunn «| htiu^rrn the 
master and his emptoyres,*" li mn, H'mlh'^n ji^smdion 

{in The Cl^mtUuiiem Ream^klrrrit ^d hjii^, 

p, t86) , **«.« aposlotk leiitr io ihe muny irgnbiiurr^ hs the 
land, appointing limiln in llirir pnlnr mnd Immg # 

ban upon social legkktnm** 

With all its legal fund^mmSalsum mnd primi¬ 

tivism there ate few opmmm m cwnii^inimmd hnr wmihy 
of study as fmtke Peckham^s,^ ti n, fint %§udy sn 

* U. 41 * T¥ckhin«, i?rhik #»fi tWs«« r 4 I^a 4 

wltlen In UuM v. R Y,, of m km sie^s n nm 

*VideM« In Ifci iMium ewwyiiiiiic m % % i II 

The epinlen* fwCf paip^i -n *« «s»«8mlW 

pdMton. Its dttUm at fh^ 4m 

an IniemUni ptn 4 r«i in m ih^ imhmt 

dissent. Speaking nf the rult nf % Hhnmit,. fmlh-Mm% $MXwr beMsIlv 

that Lord Hak*s **pitrffiKltet"" to ii% f4 # i^^rirr leriferf w 

witchoift. l^uk Boudin in hi% Ckm^mm^mi K It m BL 

belkv<^ that Peckham^s opinlow in ili# m tmitu-r M4r$ »ks8 Ir-^oto 

titan hto opinion in the Imkmt twm: ihm ilw Uam kius i«^»rv 4 s»« 

the well-otnilderml ikwf IW»« m h itue tmt 
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Tjit-nTaiion, **IAhrrty of routrarr is nmuhne to he found in 
die Fourteenth Anienduient, but is a creation of the judges* 
Hohnes himself uuis to trace something of its history in his dis¬ 
sent in the Adkins rase n decade aiid a half later.^ It was nd^ 
mnccd in the eightcethsctioilieSt by Justice Bradley in his dis~ 
rut in the Slaiiglucr-Hou.sc as the liberiy to pursue 

)ne*s calling: it sofuchoiu look an some of the afllatus of the 
ifcry different doctrine of the sanctity of contract, as guaran* 
Iced by the **ohligntion of contracts” clause; it reappeared as 
the Courts tthjecl of guardianship in the majority opinion by 
Peckhatn in the Allgeyer case^ in the eighteeiunineties; and it 
was note treated hr Peckham ns established and indefeasible, 
ilretching beyond the liberty to pursue one*s calling so far as 
la mean a eested property interest in the emjdoyer-employee 
relationship as against any regnlatoiy action on the part of the 
^oeernment. 

Second, fustlte PcckhauPs opinion is n good study in judicial 
policy-making, 7Vi be sure, he starts by saying that ”this is not 
a (juestion of snlntituting the judgment of (he court for that of 
the legislature ” But he goes on to say that do not belietfe 
in (he soundness of the uiews tehicli uphold this late” Thus he 
ends, after all, by effecting the substitution he had professed to 
avoid* And he does so by seeking to art as an expert tm a ques- 
tion for which the judiciary has no expert training ^-whether 
in the bakenj industry there is n relation betxoeen hours of 
work and health. As Sir Frederick Pollock remarked, ”The 
legal weakness of this reasoning is that no credit seems to be 
given to the stale legislature for knowing its own business, and 
it is treated like an inferior court which has to give proof of its 
vtmtpetente” ® 

Third, the Peckhatn opinion is worth study as an inquiry 
into tegislaihe motive. It asserts that the health objective is 

»ver, luiw<?vrr, lUai wholr fHiinr is dmt the thniry (s (herre 

impUc4Mtin 4rul is luu itudr .urtiruktr. Nrv(frthdc^« tUHidiii's tliscvmiiMt aC 
tmtiiwf i4sr. V«|, II« is wnrth 

Srr fi. lyu Fur 4 lirirf iitamnl at thr clotirln^'s hhtnry, see 
fttilcatrs ariitlr tif in ihe Mneydopedia of the tiadal 
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only a smen: ihat %iiih ih ihid u^nlr^. f.ri u'u^ hi-, 

COtn^ nifrntroits: aud Ihni l/^nr ’ fi 

(if fth^iSo^^S^- C./url fuifur i ijpjr'v UU'd I#| 

tUnsri UHii sn^S ii-a^h «i/ 

mof/Vf* «»/v UfSih if(it%h<im'i Onr nrrol tndti 

ilml th(*}r ore no txirumi ,f^^s4;nu: 

ttwlivt! and thni nsut Mitth $% ^nh^si^^rd. Usr i.>t*tsti i.% 

OH ihv hi^h u^(i% of %uhit€nui «ri js'i 

There xot\T lum dit^tnlin^ In- fn^iur 

in which )ushct% IlVisIr nnd tkix taou is ir^Hiu^ir s|jj» 

sent by //o/wirs. Jmiste //sirli.n? gs^nsrrs 

point for point» poynsg^ fniftn ulns ihr hii iuid ejur%^ 

Lion of the rehtmn of honfi of hd^nt u* hrnlih ns r%udi^ 

IhhmenU. He the Srte Yo^k Ihsie^Hs MiUnlut: 

he dies & irenlise on Diu^nwii nl shr Wniir^'^, he naaii 
thaif whnieper the virxei of she ind^et^ Ir^njl^nn-r rnml- 
ment . . , u never in he , held sneidnl u^dru ## be¬ 
yond (jmsirntt pbinty mul fmdfmhit hs e\^en »»| irunhiSire 
power” Thus the two opinsom^ whdr S^irrns^ Is^^m she mme 
general prindples of ttm%iilukmml ^mleip^rhiSs^m, ^ l«ils musnly 
became Jmlke Peekham fmit she Imfdm pun^ mp^H the 
statute, to fight its may iniu the dom^xsn n| the fmlu r p^ower; 
and Justice Harlan puis the Imrien nf ptmd y|«n? shn^t Hmh 
longing it, to fight ihmr may intu the ikmmin n/ hheft'^- of 
eonlracL 

What thm remainM fm Holmes, asni why d^4 ht wtHe a 
sepataie opinion inslmd of mnmmng §n |fcr|sin% §misn%hiik$ng 
dissentf It was mainly bemme Hmkn'i upimufin, like Petk^ 
ham*Si seemed too dma to the Mmffiwe «| Irg^if 
and failed to lay bare the ermmmn pfecmHepiiunik f indg^ 
mmt or intuition mom suMe limn iiriiry|#^?r mmior 
praise'*) w which the Petkfmsm ile^uum wm 9 m ^rfshi% imutd. 
Like an arehmotoghi Holmm dig% imln the %mh%ml Su fetrul ihe 
fetifiid intellecimi cilks bmmih Peckh^m^t leg-Ml hsngmkge. 
What he mes k emmmie iJmofj whsch # Imrge imn n| the 
country does not mteriahf*ms ecummu- thrmy th^^s n 
feleoant to the irUeTpretnium of the PuufSeenik Aowmdmwnk 


mrni )ioi rttan mk Jinnrri s Maius, (j[rls 

if.s rlini hntiiisr it ntakrs ihr firtinal jumtun} ronrrrtr. 

I'hnt i% /t (if ifnl)atirn(r htir and a ma^istrrial Iona 
whitli Inul nat {)rndf)U\ly (Iltdnnw wrnlt* this in fonn) { rn(>l>rd 
in his SnjiTttnr (hiurt nj^inion^, n^rn in thr dissrnts. Hoxo 
rx/dain itf ft fmrtly that flnhnn had faiPnl his (date on 
thr (saurt» Ini (I fnr(nurrd hinistdf against the* olhe*rs, and find a 
%fnse* of asMnanrr, turn more*, it nnis Irranse* the* rnajority 
itm wen llagrant an instnnrr of indilinrnre* to Uedmn^s rrih 
rial f iron if dr of ^tidninl tolnantr of rnisonahlr Irgislatha 
nction. ft ira^ not onlv that fmtirr Prrkhands Irgnl rrasoning 
ditrrgrd front Iiolmr\\: thr intrllretual uttivrrsrs of thr two 
ntrn xrne* romidrtrly at tninner. Aha, rt)o^ xons thr yrar in 
udtieh Iffdmrs was rrndtng Karl Prnrsends (ininunar of 
St iriur: with thr fnrudo^st irntivn drmandrd by i^rchharn and 
$uf»fiUrd bv lltirlan, sonironr likr tlalmrs (onld hnvr littir 
pattrfnr C'fl dor% not nerd lYsrnnh to shoxa » » /'). Ilohnrs 
was rradsttg Safttayetneth l.ifr of Rruson; haw autragraus, tbrn, 
rnu%t hart nftfweirrd thr unwillingnrss of thr majority to ran* 
xidri en anythsng but '^ttnrraxanablr,** **arbitrary,** and *'mrd^ 
dlrsomr* thr honr%t etitrmltls of n Irgislaiurr to ftnd a le*gnl 
rnrthod of humanning thr toil of inrn in n hakrry, fledtnrs 
wax in hn lrt(rt% drfining truth ax what nnr ‘Van*/ hrift hr- 
lindng/* Hr eras in n tnemd to drflntr all moral itnfwrialixms; 
nnd irhnt xtood morr in nrrd of dr fin lion than thr moral im- 
prrieilism etf pvt Suprrmr Coiiri jusikrs who impnsrd thrir 
rmn ntnrlrrnih trntury notionx of rtaneitnk 'houndnrss'' on 
thr attrmfdx of thr majority in a tammunity to lead thrir awn 
Ihm in thrir own umyf Out of thr internal trnsian of this clash 
of uniprrsrs mmr thr rrstrainrd intrlhciual passion which 
pprs thr Lorhricr its 

The l/icltncr cast Irft a scar upon thr cansriousurss of its 
iimr» idberal opinum um% jallrdt and thr dissatisfaction with 
judicial suprrmmj {dcmnaxxt sitter thr Income Tax 
was traumkrntd, Thr Itolmrs dimnl sewed to polariie the 

(£»p^ rit,» p, talb il lUfMi f^riunn dlwrn in £iil 
ory.*" If t4ic ctniltl msdr far tiilirr rbinufiU. it wwulil Iff br 
iftifi'*! dlwni in Ihi^ rasitj ar fat Jw^iitc Ctirilsi'^ in the Drrd Scalt tmr. 



a len'lwur Itiw (t>r meu anti fewmew tihkf u-m ufthrii! /« tmth, 
however, there were exhtnulH-t h^trfi" thnu-sn^ 

nltllkiti between htnin «•/ temk mntl itralfh 
"it does not need meanh Sa %hnu" u-sii thitet^ntJinl /•) •nfljt-r 


01 the aniiury uoei nth ciiirfiasi*. ti »i te-rjr 4 tef»r#hrr 

I agreed with that llieory, I tlr-hrc m siituH »i liiedw-r and 

long before nmking up my miittl Bmi I il»» »»«»* tnmrnr iUm m be 
my duty, because 1 strongly t«?lir%e titai my a||fcr 8 Mr 8 #i »»i dit-agrri*. 
ment lias naihinf ui do with tbr rlgbt f 4 a »*« rmfowtly 

their opinions in law. It « sculwl by taritiiii «»l «!»» Ctwri 

that State corttlitultens and State Ii!«» may rrunlatr l»Jc in many 
ways which we as icfislaiw might thtnfe a* HifmtH omi* m. il ywti 

» 18 YL] 4 ^. •‘Uterty af &w«tr«t"* |s#^| It 
ihst Hatmrd iMw H 0 vimu alcq, »«i.8«sS 8 llt-R 

on Hstrltn*#. Us oommcfii ilw 

"preva-leni l^gWiiilve tewkwy tm mmA »«l«w bi»» ■ <j»w5 o>j! .t 4 ,*s thr»rl«r 
"likely 10 Iname iratte-imitw «ctitri»y m U<i PH' 

aided by ptemal ligislaitett." 

» 8|8 It. S ^jia 




ainpirs. n iiuut miuiriii tiiic is uu' iirommuou oi innciics. uic! 
imy of ihf ciii/t'ii to lio us Ik- likes so long as he does not iiuer- 
rc with the liherty of oiheis to do the same, xvhich has been a 
ihlioleth for some well known wrileis, is interfered with liy school 
iv’s, liy tlie host Ofltte, hy every Slate or mnnicijml institution 
licit takes his money for puriioses ihonghi ilesirable, whether In: 
.cs it or not. The Ftmrteeiiih Amendment does not enact ^^r. 
erhert .Spencer's Snrinl Stntirx. The tither day we stisttiined the 
assachusetts vaccination law. /ato/wm v. Af«,w«f7i».vfd/.v, tyy U. S. 

. United States and .State siatnies anti decisions cniiing down the 
lerty to contract hy way of ttimhiiuuion are familiar to this (lourl. 
.nthtm Sttuiitifs (In. v. thtilrd Stutrs, itj^ 11. ,S. t(jy, 'I'wo years 
o we u[)heltl ilte prohihiiion of sales of stock on margins or for 
lure delivery in the consiiiution of California. O/h v. /Vn7ter, iHy 
, .S. fioti. The dec ision sustaiiung an eight-lionr law for miners is 
II recent, lltitdrii v. Ittirdy, ititj II. .S. jjtili. .Some of these Itiws 
tliotly tofivitlions or prejudices which judges ate likely to share, 
line may tint. lUit a consiitniion is not hiiended to emhoily a 
irlitnlar ecoiumiic theory, whether of patertialisin atid the organic: 
lation of the citi/en to the .State or of laisstv faire. It is inacle for 
uplc of fundamentally dilfering views, and the accideni of onr 
tcling ceriaiit opinions nainral and familiar or novel and even 
oeking ought not to contlude our judgment upon the t|uesiioii 
Itcthei statutes emhodyiiig them eonllict with the Cunsiituiicm 
the United .States. 

CJeneral pntposiiioiw do not decide ronereie cases, 'flie tledsioii 
ill dej»end on a judgment or iniuiiion more stihile than any 
liculaie ntajor premise. Hut I think that the jirnjjosiiion just 
tied, if it is atccpied, will carry us far toward the end. Kvery t)(iiu- 
n tends to hecome a law, I think that ilie word liherty in the 
Hirteenth Amendment is |»rrverfett when it is held to prevent the 
ilural outrotne of n dominant opinion, ttiil{*ss it can he said that 
rational and fair man necessarily would atlmii iliat the stauiic 
tJjKised would infringe fundimiental principles as they have been 
ulersicKHl hy the iradiiiotis of onr pcojtle and our law. ti does not 
!cd research to show that no such sweeping ccmdemiuiticm can he 
issed u(K>n the statute Ireforr us, A reasmiahle man might think 
n |>ro|»er measure cm the stcire of healtli. Men whom I certainly 
add not pronotiiue nnreasonahle would uphold it as a first itistul- 


it imnerwaiy t(» diMUw, 


LIBERTY AND rilK ■ VKl.l.oW luu;" 
CONTKACr 

Aihh V I* 

V. S. uU. 

AfltT ih^ iMhwt ihr 

orrr i'h^rr 

in the Adair rnsr^ the dmtfsnr ir^n ir^js.nj|rrrf 4 ?n 
ftOm the Fourteenth to the F^Hh A^nrmhmrnt e,^ul s^i/il 9 »}^ 
vuluUite u federul ruslr^wt! timiutr thr Juntur 

who wrote the CoinFi olnn^m ^hr \ 44 ir 

casef ba$ing it on the lihefilf 4?^-. ?^. 5 ^v.r. u'.u l%^iUie 

Huthnt who fmd wrsitrn $i Ihf |.«f^liiiri ttue ^ 

The siutuie in ttm the #^1?^.^? lii, A^'i^un 1?^ 

Ridmrd Olney,^ $fmmofed in cIn 14 -^ 3 ?l. 4®54 i-Hmrd 

in iSpSi prmnding Mmimg miher f^v^f 5 I -^fsmnesd 

for a tailfoud mmfMWf 1 ^ dmhsnge 

Oguimt fl worker tm the gftmmi «| hu mrmhrf dnif^ 4 n^n^nn., 

H llim prohihiied mtikmg # ’"nelhnv 4 

diiioH of continued Ih «.h iPi^lmn sm> 

plmt wo$ la prmmt m repeiitmn the ^u^ket tlmt 

had been ugiMing ike mwnhy. it ihr ike 

modem medkimi mmehhmy #| Ike ih^nd- 

Whai wm at hiuf in thg' *'4iir, imiyeiVt, w^tit »«? <k 

"yellow dog" emimet^ k Imt ih^ ml «'»| ,l4*js»..»» mgent 
for the Lmimlh and Nmikmlk timlfm*!, m $lnikmgin^ tt. B, 
Coppage bm&um of Mt memlmnktp m fl».r ttfdn u{ i,mt»- 
motm fimmm. 

Jmlke Horlan'i w«|fitil| apinunt ihr 4s i s»-#i 

bmed m two ttrgumermi si dtmmmked ihv *.f «imimti 

both of the eotplttfcr and of ikt shut *» vnttii)' 

HirI^ In ^ lllil tiglstl'S 

In arfendJni htt«»_ri^te. IIwm ^ a *«*} f4 »es 4 »« »»t R K. 

Cutthimin In tb® Bietknwty uf 

^ Oln^y 4 . i4 il^ i S^mii 

Union labor-Le0St p AUl lii Cifs#|. 
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tiou of tin* lihntv firntrrtrd nffftinsi the Crovt^wmenl 

in (In* Fifth Anunnbnrnt: nnd it rnuld not hr hrnn^hi xoithin 
thr (ommrnr [anrrr nf (hm^^rrss hnonsr labor rrlation:i had 
tin 'bml (tr suhstantial (tmnntioH'' with conitnrrrr* Justice 
McKenna a dtssent. 

Holmes disunited sclmratrly. The crux of his opinion is that 
freedom of contrntt i\ not an ahsidute, ife expresses the belief 
that (he tonrept **has been stretched to its extrnne by the de* 
cisions^'* but that, corn so, there is si ill room in the doctrine 
fora restnunl of induddnal liberty in the public interest; and 
(hat it is not unreasonable for Congress to believe ihai the 
provision, by helping tabor relations, would further its general 
policy until respnt to the railroads and inlerslate commerce 
espei tally since the (onnectian of labor with the Lransporta* 
lion industry "A at least as intimate and important as that of 
safety toupletsF 

Hahtu^s, !„ tliwniing: 

I ahu itiink ihat the Htatute cnmtituitoimli and but for the 
tkti^hui n( tnv hretlurn I should have fell pretty dear ahoiu it, 

As wc all kiujw, there ate special hihor uuioiiK of meti eiigagc?d 
In the serviic of carriers, ‘J hesc^ unions exercise a direct influence 
upon the ernployrueiu of labor in that business, upon the terms 
of such employmc?ni and upon the businc'ss itself. 1‘hcir very ex* 
kieiiie is dirrtied specUitally to the husinesn, and their connection 
with it hui least m irninuue and important as that of safety couplers 
and, I dumld think, m the Uahiliiy of master to servant — mauers 
which it ii admitted CUmgrems might regulate scj far as they concern 
commerce among the States. I suppose that it hardly would be 
denied iliat Mmie of the relations of railnmds with unions of 
railroad mnpUjveeH are chmly enough connected with commerce to 
juHiify legislation by Congress. If so, It^gisUuion to prevent the cx- 
cliiiion of such unions from em[iloymem h sulficiently near. 

I'he ground on which this particular law h lic*ld bad Is not so 
much that it tkuh with matters remote from commerce among the 
States m that it imerfere% with the paramount individual rights, 
»txured by the Fifth Amendnunu. l‘lta section is, in sulistance, a 
wrw timiU’rl witli freedcjut of contract, no more. It does 
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where the notion of a choice of persons is a fiction and wholesale 
employment is necessary upon general principles that it might be 
proper to control. The section simply prohibits the more powerful 
party to exact certain undertakings or to threaten dismissal or un¬ 
justly discriminate on certain grounds against those already em¬ 
ployed. I hardly can suppose that the grounds on which a contract 
lawfully may be made to end are less open to regulation than othei^ 
terms. So I turn to the general question whether the employment 
can be regulated at all. I confess that I think that the right to make 
contracts at will that has been derived from the word liberty in the 
Amendments has been stretched to its extreme by the decisions; 
but they agree that sometimes the right may be restrained. Where 
there is, or generally is believed to be, an important ground of 
public policy for restraint, the Constitution does not forbid it, 
whether this Court agrees or disagrees with the policy pursued. 
It cannot be doubted that to prevent strikes and, so far as possible, 
to foster its scheme of arbitration, might be deemed by Congress 
an important point of policy, and I think it impossible to say that 
Congress might not reasonably think that the provision in ques¬ 
tion would help a good deal to carry its policy along. But suppose 
the only effect really were to tend to bring about the complete 
unionizing of such railroad laborers as Congress can deal with, I 
think that object alone would justify the act. I quite agree that 
the question what and how much good labor unions do is one on 
which intelligent people may differ —I think that laboring men 
sometimes attribute to them advantages, as many attribute to com¬ 
binations of capital disadvantages, that are really due to economic 
conditions of a far wider and deeper kind — but I could not pro¬ 
nounce it unwarranted if Congress should decide that to foster a 
strong union was for the best interest, not only of the men, but of 
the railroads and the country at large. 

EQUAL BARGAINING POWER FOR 
WORKERS 

Coppage V. Kansas 
236 U. S. 1, 28 (1915) 

This opinion should be read with the opinion in the Adair 
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law hnragahni 'ydlaw lahor routrarts, rxrept (hat this 
i\Mv n stair lusirad of a frdrrnl Uno xoas ittvohrd, and (his law 
was stnnrwhat hrandrr ht sroj)t\ tnnkinir it a rrhninnl offruse 
for an rmployrr to rnakr noitnirnihrrshil) in a union a rondh 
tian of (ontniurd nr fnosprvtivr rmploynirnt. Justicr Pilnry 
wrait iltr opinion of ihr inajoriiy, in a sixdodlnrr drrision, fir 
argurs rarnrstlx that Kansas rxcrrdrd its polirr poxorr in p(tss'> 
ing ihr law: that xrhilr I hr Court dors not **fiursti(ni the 
Irgitimaiy** of labor unions, it calls thr right of thr rniployrr 
and rniployrr rath to rontract frrrly a sacrrd property right: 
and thru it asks, '*(irantrd thr rfjual frrrdotn of both parties 
to ihr {ontrari of nnploytnrnt, has not each parly the right to 
stipulate upon xehat trims only hr loill consent to the incep¬ 
tion, or thr continuancr, of that relationship?'* Pitney bases 
hi% reasoning mainly on thr Adair decision^ Thr result xoas 
thn% that neither thr frdrrnl nor thr stair gavrrnnirnt could 
conititiitionally art to protect trade-union membership in the 
unrtiual bargaining struggle between empbiyrrs and workers, 
Cufiotniy this dniston was handed down during a period 
when thr Court was considered to be in one of its **progres- 
sire'* phases. 

There was a long dissent by JustUr Day, concurred in by 
Justice Hughes, 7 *hey sought to distinguish this from the 
Atlair ca%e on the ground of the different nature of the statules, 
eind argued long and earnestly that the Act did not on its face 
violate (he employers* freedom. In reply to Justice Piiney*s 
charge that i/s real purpose was that of **leifelling the in- 
erfualitm of fortune** rather than the pranwlian of general 
welfare, they said that it was not far the Court to bujuire into 
the motive behind the Act^ 

lJolmes*s dissent is one of hk most famous, as it is one of his 
briefest, 7 *o bonow a phrase from The Sun Aha Rijics, **it is 
not brillmni: it is only perfect,** In it he has xiihittled away 
everything but the essentints, and the bareness of hk analysis 
rnmtis the outlines of his judicial method. He comes back 
once more to hk concept of judicial tolerance of the not un- 

SA ccimmemi irt aM iftH. iriB (nw^) mddr ihr nhirwil ohunviilion tiuil 
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reasomble kgislntivt mL hi ihu iht 

conxficthu of ihe on! unwwmHbtr iliaf hir /siu ««wr' 

thing to gain hr (mitetisng hn mrmhr^dnl^ §n d 
Once again be nnuH ihai lehrlhrf tv^nhr% mr 

Tight in their tonvuhan i% hn srlrr^nif ihe 

Court*s fundioth And nwr lni« ihe ’Ms^r-sfv «*| 

contracC* case%^ and ihi% Owr. fls^i iljr 

^till ofltf rmj^m fur frUenI, ^?3f4lv HhiI 

Lochner and Atl^ir are tmd Iw ^nd %iuwld he m eri^uird. Asid 
there h an inlere$iing rtlertme^ r^unfMn^ndrd mi mn-r ^wsde 
and a sense of sadness, 10 the nmisnuih' hn «Hen 
on irnde^union orgmirniio-n mnd Itguluhve d$f.i$r-ium rrer 
since Vegtlahn p* Guninrr and hi% rnrly dmyt mi ihe Motm- 
chusetis CourL 

That Holmes was noi mttth rhetmuol nd-irn he 
his own vietas from the eittes of kiimt n 
in two of his letters to Tolimk. ihie ^014^ ihfee 

years before Cnpjiage. **While ! W^rr#* ihe mlv$in^- 

tage is on the side of the org^nimlmn ^4 ^-minhA mrr 
the OYgcmimtion of ktmr, ktpat %et% h ^njsn^i - mni 

labor has the mtes* Heme li h imlined 1*^ mn 

iagonisi what is mily ike mml fM-mtflul r.** ^ 

The other is a ymr after ilopimgt: *7 hm^^r hrrn idnlmi^dining 
anew on emotional wmlket m$d il% indeiM^mdemte of udmi 
might be expected to he ike c#iii-ri^ «**.f.. uwkin^men ^^^premd 
before the French Rmmluimn, yei seemimglf (Methi tie k 
Bretonne), workingmen mm in the rnddie, yei gtmnmg ami 
grunting and smmmg to he fmtm$g m mptm lifme limn f^r #?* 

The crux of Holmm^s %»pmHm m f# for Im^ml m Ike 

clause, ^Ho establiMh ike CiimlHy of fm»%dmn li^iawfi lAr funim 
in which libirty of mnirmi hegimf^ ftotmen had hren fm 
some time on ike mtge of mying enmity ihm m hm "Ifheriy 
of mntracf* dimentM, hut it nemt emerget to iclemh m here, it 
is the culmination of the tme of mtm /r^w ^-rfrl-uhti It 
represmts a fimhing imighi mio the mlmle mklmmlnp he^ 
tween the tmde^unmn mo'mmmH mml the hhetimfMm 
tioUi Holmes saw here ikai ike f'mph»tet% kmd ihe 
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ilu rrloYr rtwtndeut: Ihai juu'dtnn (oiild uot ht*c(iwr )ral until 
(hr futsthfiiis wne^ (Uiualizrtl hy allowinii; the xuarkcr 

(n bnmtit' Jmit n/ in\ men ny^nnizatiati: that luhor Ir^islalioUt 
instrud af nstmtuiy^ (hr (ura af indhndnnl [rrcdotn for the 
trorkrr, rulftr^rd it; that (toliliail lioxorr on thr l)aTt of the 
le\i*tsliitnrr was hu>uj^lii in to reiuatizr rmnomir {ioxorrt so that 
rontitK tual hhrity muld have sotnr mrnning. All these are 
thr imfdi(tt( 6 iot\ trr tnav laboriously draw, Iloltnes's phrase 
bad thr i*rrfi(nr\s nf simptiriiy. 

One of the rrsalts of thr Gcjppagc derision was to outlaio 
Ixrrlvr other state laws of a sirnilar tenor. In in Hitch- 

luan Ck)ul mul CitAr Go. p , Miuhcll, 3^^ (/. S, 339 {(Qiy) , the 
Court, MX to three, sufitained an injunction forbidding 

union fd/idah to otganize uforhers xvho xorre bound hy 'yellow 
dog*' rofitwtts, Ihdtnes wrote iieo drafts of a dissenting opiih 
ion, ifut lie pnatty derided nut la submit ihern,^ Kventually, 
htiwerer, the Supreme Court eame bark to the Holmes positiarif 
in the dtnsHinn in the NLHli cases, Ilistary, xuhieh has its 
ironsei, has also its compensations, fustice Hughes, xuho had 
conuixtrd in the Hay dixsent tn C(ip[jagc, later as Chief Justice 
wrote the A 7 /i/i decisions, 

j.. cU%M^ruing: 

I think the judgment should be affirmed. In present conditions 
a workman not unnaturally may believe that only hy belonging to 
a union can he m cure a cururat i that shall he fair to him, Holden v. 
Hardy, itig II. S, gCifi, 397. Chiaign, liurlington 6 * Quincy H, R, v, 
Mcihiite, Mig II. S. f^jg* 570. If that belief, whether riglu or 
wrong, may tie held l»y a reiwnable man, it seems to me that it may 
be enftirtt'd by law in order to ciiablish tlie et|uality of position be¬ 
tween ilie panto in which lilK*riy of coruraci hegins. Whether in 
the long rutt it h wi-^* iut the workingmcti to enact legislation of 
this mrn ts nni my concern, but I am Hirongly of opinion that there 
h nothing in the Ckmsiituiion td the United States to prevent it, 
iind that v. United States and Lachner v, New York should 

be ovcrrulrd. I have stated nty grounds in those cases atul think 
it unneces^siiry to add talieis that i think exist. See further Vegelahn 
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V. Guntner, 167 Mass. 92, 104, 108. Plant v. Woods^ 176 Mass, 492, 
505. I still entertain the opinions expressed by me in Massachusetts. 

"EXPERIMENTS IN INSULATED 
CHAMBERS" 

Tniax V, Coirig;a 7 i 
857 U. S. 312, 343 (1921) 

There ruas in the period just before the World Wnr a 
growing Jcaliug Uiat court injunctions in labor disjjutfs 
were being used to break strikes, hi rpi] Arizona rnntied n 
statnte providing that no injunctions be issued against peace- 
fnl picketing unless to prevent injuries for whir/( there 
was no remedy at law. This runs almost identical with the 
wording of Section 20 of the Clayton Act, passed by Con- 
gress in xpr^f for a similar purpose. There was a strike in a 
restaurant in Bisbee» Arizona; and Truax, the owner, asked 
for an injunction, claiming that the picketing by the strikers 
had drastically diminished his business and adversely af¬ 
fected his property. The Arizona Supreme Court refused to is¬ 
sue the injunction, holding the Act constitutional and the 
picketing peaceful hi a fwe 4 o-four decision the Supreme Court 
overnded the state court and held the law unco 7 Utitutionnl 
The majority opiniori by Chief Justice Taft reasoned that 
evm peaceful picketing might be tinlaroftd and might there¬ 
fore be enjoined; that the injunctive remedy was denied in 
labor disputes only; that acts which xuould be illegal if 
done by Truax*s competitors were by the law in question 
allowed when done by the union; that this a discrimina¬ 
tory classification, axid that it therefore violated the equal 
protection guarantee of the Fouriee^tth Amendment; that 
it legalized acts inherently unlawful, and therefore violated 
the due process clause} 

1 Professor Thomas Kced Powell points out, In “The Supreme Court's 
trol over the Issuance ot Injunctions in Lnlror Disputes,” tg PwtmUng$ 0/ 
Academy of PolUlcal Science (iQaS) 37 (reprinted (n Selected Imays, n!733, 
754), that the CourCs reasoning as It stands Is absurd; but that It would \\c 
on better (If still sliaky) ground If it held that to deny relief by Injunctlan 
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This rcasoniug of Taft^s is an almost classic example a[ the 
sort of judicial philosal>hy xohicJi caused xohal Justice Hughes 
once railed the CotuTs *\seipi 7 }flicted xoounds.'* Professor 
Felix Frankfurter xurote at the lime in a New Republic edi¬ 
torial that ''this decision of the Supreine Court is . * , fraught 
xoith more exnl than any xohirh it has rendered in a getieralion, 

. . . For all the regard, that the Chief Jtistice of the United 
States j)ays to the facts of industrial life, he might as well haxm 
xoritten this opinion as Chief Justice of the Fiji fslandsP 
The article xuent oti to point out that the histoiy of the labor 
injunction teas only a little oxter thirty years nUL But for the 
Chief Justice "there nexter was a. time when injunctixte relief 
xoas not the laxo of nature. For him the world nexier was xoith- 
out it, and therefore the fnioidatioiis of the xoorld are inxmlxied 
in its unthdraxoal” “ 

There xoere three dissentuig opinions. Justice Pitney, 
xoith Justice Clarke ronrurring, inade a cogent legal attaly- 
sis: fustier Brandeis xorote a long and efjually cogent eeo- 
notnie atid hisloriral analysis: and Uohnes xorote a brief 
dissent, at once semantic, procedural, axnl philnsophicnl. 
Turning to the xnajorily npiniords argument that Trnax 
xoas denied equal protection because the injunrtin}i was 
denied him only against labor ratiter than agahist euery- 
nxie, Justice Pitney suggests that the result is "to trafis- 
form the provision of the Fourteenth Amendmmti from a 
guarnniee of the 'proieetinn of equal laios' into an insisietice 
upon laxos complete, perfect, symmetrical": and he argues 
that, exfen xoithout the injunctitfe remedy, Trnax still had 
ramtnon law actio)i to redress nxiy xorongs committed against 
him, brand limits, he urged, it tons for the states thnn- 

seltfcs to determine "their respective conditions of taw and 
order, and xohnt kind of civilization they shall haxw as a re¬ 
sult" 

The dissenting apinintt by Justice Brandeis was enuf of 
his most rnassitfc. It used the method of historical relatwism: 
in a long survey of English, American and Australian ex* 
perience with the legislatixm and judicial Irenhneni xtf 
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labor disputes he shoxoed how the conceptions of both had 
slowly changed under trial and error. Answering the conten¬ 
tion that the Act invaded property rights, Brandeis urged 
that the labor injunction had generally been used not to 
protect property but to make it ^dominant over men'*; that 
through it the state had thrown its power over to the em¬ 
ployer; that the denial of the mjunction helped equalize 
the struggle; '‘and that, pending the ascertainment of new 
principles to govern industry, it xoas wiser for the state 
not to interfere in industrial struggles by the issuance of 
an injunction." 

Holmes's disse?it tends somewhat toward loose?2ess of con¬ 
struction, But in detail it is sharp, profound and aphoristic. 
He had used the phrase “delusive exactness” with reference 
to the Court's conception of the Fourteenth Amendment^ 
and he now returns to it to develop what is a little essay 
in the semantics of the word “property,” and our tendency 
to reify it, “You cannot give it definiteness of contour by 
calling it a thing. It is a course of conduct,” and therefore, 
“subject to substantial modification.” He thus demolishes the 
argument from “due process” with respect to property 
rights. As for the classification argument used by Taft, he 
answers “Legislation may begin where an evil begins,” And 
he ends with his famous comment on social experiment that 
isf all the more striking because Justices Taft and Brandeis 
had also referred to experiment. Justice Taft xoroie: “The 
Constitution was intended — its very purpose was — to pre¬ 
vent experimentation with the fundameiital rights of the 
individual,” Justice Brandeis xorote of the labor^employer 
struggle, “The rules governing the contest necessarily 
change from time to time. For conditions change, and , , , 
the rules evolved, being merely experiments in government, 
must be discarded when they prove to be failures.” These 
two quotations furnish a context for Holmes's phrase 
about the making of social experiments that an important 
part of the community desires, in the insulated chambers 
afforded by the sex/eral states” 

After this decision, and after some others which in the 
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labor injuncfion, Cnn}r>rss hi /pp passed ilic Nonis-La 
Gunrdia Anihlnjunvtion Art, 'Vo rrstorrA as Jusiirr frank- 
furirr has put it* **thr broad purpose xuhich Coufi^rrss 
th()}ifj!;ht it had formulated in the (Uaytani Art but xohieh 
Zifas frustrated, so Cotifyress beliexfed, by unduly restrictwe 
judicial ronstructionf ^ The Act has stood the tests of conslitu- 
iionality. The experiment in the bmdaied chamber of Arizona 
did, after all, prove fruitful 

Ilohnes, J., cli.ssftuing: 

TIk* dangers of a delusive exactness in the application of the 
Fourteeiuli Ameii(lmt‘ni have been advened to before now. Louis¬ 
ville & Nashville It. R, Co, v, Barber Asphalt Pavhig Co., 197 U. S. 
430, 434. Delusive exactness is a source of fallacy ihrouglionl the 
law. By calling a business "property" you make it seem like land, 
and lead up to ilie conclusion that a staiuie cannot substantially 
cut tlown the advantages of ownership existing before the statute 
was passed. An estai)lished business no doul)t may have |)ecuniary 
value and commonly is ]}rolecied by law against varu)us uiijusiifietl 
injuries. But you carmot give it deliniieness of contour by calling 
it a thing. It is a course of conduct atul like other conduct is sul)- 
ject to sul)s(mitial modification according to lime and cii'ciimslances 
both in itself and iu regard to what shall justify doing it a hann. I 
aumuL undersumd the notion that it would be unconsiiuitional to 
aulhuri/e boycotts and the like in the aid of the employees' or the 
employee' interest by statute when the same result has been readied 
consiitutionally without suuute by courts with whom I agree. See 
The Flamilion, aoy L). S. 39B, 404. In this case it does not even 
appear that the business was not created under the laws as they now 
are. Denny v. Benneilt laH LI. S. 481). 

I think furllier ilutt the selection oC the dasa of employers and 
employees for special treatmemt, dealing with both sides alike, is 
beyond cruicism on principU?s often asserted by this Gourt, And 
especially I think that without legali/Jng the conduct complained of 
the extraordinary relief by injunciitm may be denied to the class. 
Legishuion may begin where an evil begins. If, as many imelligeiu 
people believe, there is inorc‘ danger that the injunction will be 
abui^ccl in labor c:aHes than elsewliere, I can feel no doulit of the 

.1 i ♦ I . . I • * ». . 1. . T f 
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decisions in which T have stated what I undevstand to ho the law 
sanctioned by many other decisions. Cairoll v. (irrrinoirli hnur- 
ance Co., 199 U. S, 4.01, 411, and Qjiong Wing v. Kirkcndall, 224 
U. S. 59. _ _ « ‘ 

In a matter like this I dislike to turn attention to anything l)nt 
the fundainental question of the merits, hut Connolly v. Union 
Sewer Pipe Go., 184 U. S. 540, raises at least a doubt in my mind 
of another sort. The exception and the rule as to granting in¬ 
junctions are botli part of the same code, enacted at the same tiimr. 
If the exception tails, according to the Connolly Case the statute 
is bad as a whole. It is true that here the exception came in later 
than the rule, but after they had been amalgamated in a single 
act I cannot know that the later legislature would have kept die 
rule if the exception could not be allowed. If labor had the a.s- 
cendancy that the exceptions seem to indicate, I think that probably 
it would have declined to allow injunctions in any case if that 
was the only way of reaching its end. But this is a matter upon 
which the State court has the last word, and if it takes this view 
its decision must prevail. I need not press further the difficulty of 
requiring a State court to issue an injunction that it never has 
been empowered to issue by the quasi-sovereign that created the 
Court. 

I must add one general consideration. There is nothing I more 
deprecate than the use of the Fourteenth Amendment beyond tin* 
absolute compulsion of its words to jirevent the making of social 
experiments that an important part of the conuminity desires, in 
the insulated chambers afforded by the several States, even though 
the experiments may seem futile or even noxious to me and to 
those whose judgment I mo.st resiiect. I agree with the more 
elaborate expositions of my brothers Pitney and Brandeis and in 
tlieir conclusion that the judgment should be affirmed. 

PAYING FOR PAIN AND MUTILAllON 

Arizona Employers' Linbilily Cases 
250 U. S. 400, 431 (1919) 

It was rarely that Holmes expressed harsh judgments o[ 
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llic (Ussrnl "ntumiug' \uusi have contained sonic provocative 
legal and social issues. 

During the second decade of the ceniiny there was a wide- 
spread movement [nr stale workmen's compensation laxos 
xahich xoould shift the burden of payment primarily to the eni- 
player, The New York Court of Appeals inxmlidaled such a 
law in ii)ii but by the end of the decade xnnsi of the states had 
passed it. The test of constitutionality in the Arizona cases 
urns therefore crucial, ArizomYs law was passed in rgr^Y It 
provided that in certain hazardous industries all the risks of 
damage to employees were to be thrown on the employers. The 
Court considered together fvve cases under it, and held it con¬ 
stitutional hy a fi{fe 4 a'‘fnur decision, "To my xoondevT xvrote 
Holmes lo Pollock, "four xaerc the other xuay, and my opi)non 
xvas thought too strong by some of the majority, so iJuii Pitney 
spoke, for the Court and I roncurred with xohai ! had in say 
--Hirandeis and Clarke only with me" On reading the opin¬ 
ions, Pollock wrote, "It is amazing to my English mind that 
four judges of your Court should be found to assert a ccnistP 
tutunial right not to be held liahle in a civil union without 
actual fault , , , 1 like your short opinion heller than the 
larger one" To xohich Holmes replied, "I agree until you an 
all paints, I thought the dissent amazing and Ihnl the opinion, 
xuhich I agreed to make the opinion of the Court in order to 
get something that could be called that, xoas but a flabby 
perffn^manre" ^ 

Justice Pitncy*s decision xuas long and cautious, It is reason¬ 
able, he argued, for the burden to be borne hy the employer 
"because he lakes the gross receipts of the common enterprise, 
and by reason of his position of coniral can make such adjust¬ 
ments as ought to he ,, , made, in the way of reducing wages 
and increasing the selling price of the product," Holmes's can- 

I i hU wi\H in iuccnckiiuT with n mandatory provision In ihe State Ckai^dtutian. 
The aiinnuin law rule of liahiUty was exprcsuly changed In the Slate CknvHtku- 
tion so SIS to exchitle tlir ‘’fellow servant** defense and leave those of "itsiinitip* 
lion of risk*' and '’contrihutory negligence** as questions of fact to the jury, 'I'he 
employee was given a thoice between an action at toinnioii law under these 
terms with ru» limiiation on recovery, and (In dangerous oaupatlons) resort 
ehfter to the employers* Ihihillly Jaw or the compulsory compensrttlori law, In 


tiaiion of this fyom the lore of Pollorh^s kfi(nol(*(lf!;r of tin* 
common Into; and Holmeses citations o[ Inrccdrnt ictic hv one 
xolio had himself had a not hiconsidrrahlr role as a stair court 
judge in shaping the doctrine of liability both in torts and 
in criminal laxu^ according to the principle of the exterruU 
standard. Secondly, Holmes insists that as a mailer of socitil 
policy the provisions of the Act are not an unreasonnhir means 
to the end sought. '^AccidxmtsP says Holmes, '^probably xoill 
happen a good deal less often xohen the employer knows that 
he must ansioer for them if they do.'* And as for the cost, its 
incidence is shifted by the employer to the public, ''ft is reason* 
able that the public should pay the whole cast of producing 
xuhat it loants and a part of the cost is the pain a)id mutilation 
incident to productioxi.*' ^ 

There tuere txvo dissenting opinions, one by Justice McKenna 
and one by Justice McReynolds, with Chief Justice White and 
Justice Van Devanter joining in each. There xoas a bilterness 
in the cormnent of Justice McReynolds: "As a mcnsure to stifle 
enterprise, produce clisconient, strife, idleness, and paupcri%m 
the outlook for the enactment seem^ much too good" Justice 
McKenna also foresaw dire residts from the validating of the 
Act, '7 hope it is something xnore than timidity, dread of the 
7 xew that makes me fear that it is a step from the deck to the 
sea*-the metaphor suggests a peril in the consequences" "It 
seems to me," he continued, "to be of the very faundatian af 
right*-of the essence of liberty as it is of morals - to be free 
from liability if one is free from fault, , . . Consider what (he 
employer does: he invests his money in productive truerprise 
he engages employees at their request and pays them the 
xeagesthey demand, he takes all the risks of the adventure. AVnu 
there is put upon him an immeasurable element that may make 
disaster inevitable. I pnd it difficult to answer the argumeni 


^Seo Hanson v. Globe Co„ p. 06. Also see Commomumttli v. JP/mr, 

(1884) in which Holmes upheld n manslaughter conviction for a prac« 

tlLloimr who had swatlied a patient Jn doihs soaketl Jn keroienr. cnumng 
■*For an earlier formulation of Qds reaction by Holmoi, see ”Tiie i*uU of 
the Law,” above, p, 71. 
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advanced In sul)l>(>rt or /Hfllintr this fiJrrt, . . . is a certain 
im/iraclnno}}! of snmr to asstune that ihry turd justilira- 

iititi (1)1(1 a hat my a I r>/ that)) to makr t/uoa a to a tier of cofitro- 
xrrs}\ lltara n)r foturlits of cotistiiiitiounl laxo as thor air 
l)ran*])ts of moml Imo that trarli (ha (otwictioti of ahlioristas” 
Tlirrr arr fno tnorr >\(ril{i)ii^ axcuttplas iti tha judicial liter- 
atinr of the rrlnliou brhoarn a tnysiical absahuisai of tiatural 
rights and the practice of laissc/ faire. 

Holmes, J., conainnng: 

'I'he plaiiuilf (the clefenclaiu in error) was employed in the de- 
fen(lani‘s mine, was hurt in the eye in consequence of ni)ening a 
compressed air valve and brought the present suit, 'Vhv. injury was 
found to have l)een due to risks inheretU to the business and so 
was within the Employers* Liability Law of Ari/ona, Rev, Stats, 
igig, '1‘iile up r, (i. ISy that law as construed the em[)loyer is liable 
to damages for injuries tine to such risks in S[)eci(ied lia/anlous 
employments when gtiiliy of no negligence. i*ar. gigB, 'Ehere was 
a verdict for the plairuiif, juclgmeiu was affirmed hy the Supreme 
Court of the State, ig Ari/ona, ir,i, and the case comes here on the 
single cjiiesiinn whether, coitsisiently with the Eourteemh Amend¬ 
ment, such liahility can be imptwtl. It is taken to exclude “s[)erii- 
lative, exemplary and punitive thunages,'* but to include all loss 
to the employee caused by the accident, not merely in the way 
of earning ca|)adty. hut of tiisfiguremetu and bodily or mental 
pain. See /Irmota Copper Co. v. flurriagrt, 177 Pac. Rep. ag, gg. 

There is some argiimeiil made for the general proposition that 
immunity from liability wlten not in fault is a riglu itdiereiu in 
free government and ilie obiter dicta of Mr. Justice Miller in 
Citizens* Savings & Loan Associnlion v, Topeka, so Wall. G55 are 
referred to. But if it is tliouglu to be public [jolicy to put certain 
voluntary conduct at the [)eril of those pursuing it, whether in 
the interest of safely or upon economic or other grounds, 1 know 
nothing to hinder. A man employs a semnt at the peril of what 
that servant may do in the course of his employment and there is 
nothing in the Constitution to limit the principle to that instance. 
, . . There are tara in which even the criminal law requires a 
man to know facts at his peril. Indeed, the criterion which is 
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prudent man in the known circumstances, that is, in doubtful cases, 
the opinion of the jury, whicli the defendant has to satisfy at his 
peril and which he may miss after giving the matter his best 
thought. . . . Without further amplification so much may lu; taken 
to be established by the decisions. New York Cciilrnl R. R. (Uu v. 
White, 243 U. S. 188, 198, 204. Mounlnin Timber Co. v. IlV/.v/zf/jg- 
ton, 243 U. S. 219, 336. 

I do not perceive how the validity of the law is aflected by the 
fact that the employee is a party to the venture, 'riiere is no more 
certain way of securing attention to the safety of the men, an un¬ 
questionably constitutional object of legislation, than by holding 
the employer liable for accidents. Like the crimes to which I have 
referred they probably will happen a good deal less often when 
the employer knows that he must answer for them if they do. I 
pass, therefore, to the other objection urged and most strongly 
pressed. It is that the damages arc governed by the rules governing 
in action of tort —that is, as we have .said, that they may include 
disfigurement and bodily or mental pain. Natural observations are 
made on the tendency of juries when such cleinems are allowed. 
But if it is proper to allow them of course no objection can he 
founded on the supposed foibles of the tribunal that the Uonsiitii- 
tion of the United States and the States have established. Why then, 
is it not proper to allow them? It is said that the pain cannot he 
shifted to another. Neither can the lo.s.s of a leg, But one can 
be paid for as well as the other. It is said that these elements tlo 
not constitute an economic loss, in the sense of diminished |)ower 
to produce. They may. Ball v. William Hunt & Sons, I.lcL, [ipiaj. 
A. C. 496. But whether they do or not they are as much part of 
the workman’s loss as the loss of a limb. The legislature may have 
reasoned thus. If a business is unsuccessful It means tliat the 
public does not care enough tor it to make it pay. If it is success¬ 
ful the public pays its expenses and something more. It is rea¬ 
sonable that the public should pay the whole cost of producing 
what it wants and a part of that cost is the pain and nuuilation 
incident to production. By throwing that lews uiion tlie enijjloyt'r 
in the first instance we throw it upon the public in the long run 
and that is just. If a legislature should reason iit litis way and 
act accordingly it seems to me that it is within constitutional 
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sdcntious valuiuion of the loss suircfcd. Apart from the control 
exercised liy the judge it is to l)c hoped that juries would realize 
that unrt'iisonalilc verdicts would tend to make the business 
hnpossil)le and thus to injure those whom they might wish to 
help. Hut whatever they may do we must accept tlie tribunal, 
as 1 have said, and are bound to assume that they will act rightly 
and coniine themselves to the pro|)er scope of the law. 

It is not urged that tlie provision allowing twelve percent in¬ 
terest on the amount of the jvtdgment front the date of liling 
the suit, in case of an unsuccessful appeal, is void. . . . 

Mr. justice Hrandeis and Mr. justice Clarke concur in this 
.statement of additional reasons that lead me to agree with the 
opinion just delivered by nty brother Hitney. 


•'THE PRODUCT OF RUINED LIVES" 

Hammer v. Dagenhart 
2-17 U. .S. 851. 877 <‘ 9 ‘S) 

Of all fIolmes*s alnnians one of the rnost moving from a 
latpnnyiilarian standjwinli as xifell as mast ragnit from a legal 
staudjmint, is his dissntl in what is hnnnm as the FiiHi Cllulcl 
Labor rase. Of his dissents in this and Ilia 'rcjlccln Nowspapar * 
rase f folmes wrote to Pollorkr**! imagine the majority thoiighl 
them ilhiimed and regrettable as I thought the decisions,*' ^ 
The atternfit to deal with the evil of child labor in Americai 
arduous as it has been, hets yielded relatively Utile result, lie- 
f(»re the turn of the century what state laws were J>assed luere 
casual and not ve)y seriously enforced, After tgo^^ howeiwrt 
the states began to pass eighbhaur Intas for children, which are 
today in force in most slates, although some siill exempt the 
canning industries and all of them exempt the industrialized 
agrictilture that Carey McWilliams has called "factories in the 
field" The difficulty with relying on slate regulation has been 
that it has put a premium on backwardness, since mills and 
factories have moved to the slates where they could get cheap 



National Consumers' League, Congress finally acted. In Ti/nCi 
bills were introduced by Senators Be.xieridge and I.odge, hut 
failed to pass. In 1916 the Keating-Owen /let was passed, pro- 
hibiting the transportation in interstate commerce of any 
products from factories in which children were employed, un¬ 
der the conditions described in Holmes’s opinion. The Act 
became effective in 1917, a Child Labor Dhisian inider (Iraee 
Abbott was set up in the Children’s Bureau, which xuas headed 
by Julia Lathrop, and almost immediately a test of the law 
was made in North Carolina, 

Dagenhart had tiuo sons, one under fourteen and one be¬ 
tween fourteen and sixteen, working in a North Carolina tex¬ 
tile mill, who would have been allotoed to work under the 
slate law (forbidding child labor under twehie) but who were 
affected by the federal ban. He sued far an injunction against 
the United Stales District Attorney, Hammer, to prevexit him 
from enforcing the law. The district court held the law un¬ 
constitutional and the Supreme Court affirmed the judgment, 
by a five-to-four decision, with Justice Day writing the ma¬ 
jority opinion, and Justice Holmes, joined by Justices 
McKenna, Brandeis, and Clarke, xuriling a dissent. 

In his decision Justice Day^ held that the Act sought not in 
regulate commerce but to ban child labor; that it luas there¬ 
fore an attempt to regulate manufacturing, which was a stale 
concern reserved to the states under the Tenth Amendment; 
that Congress had no power to equalize campetitnie conditions 
as between stales with and without child-labor laws; and 
that however desirable the banning of child labor might be. 
Congress did not have the constitutional power to exclude 
goods from interstate commerce unless they were themselves 
intrinsically harmful. 

Holmes’s opinion is one of his most powerful, both in its 

‘Justice Day’* opinion has been one o£ the Supreme Conn ileddon* mossi 
severely critleljetl by constitmlonal commentators. For a thorougliKoing diwrtion 
of Its legal reasoning the rrader may consult E. S, Corwin's Twilight a/ the 
Supreme Court (1934) pp, aO-gy. For a good contemporary comment, sec T. M. 
Gordon, "The Child Labor Law Case." ga HLR 45-67 (1918). 
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a 7 ialysis of thr distribution of jumurs undvr Ihv federal system 
and in his marshaling of Imredent^ ilis anitvntion that regu¬ 
lation of rommerrr may inrlude In'ohibition is xotdl buttressed 
by the decisions: his “// there were no Consliiution'* argu- 
xnent is both fresh and sharj): and his clinching point is that 
Congress Juis tradition<dly been alloxoed to regulate commerce 
evoi whni the serondaiy elfects of that regulation trenched an 
the internal affairs (d the slates. In etfery respect this nnist he 
considered one of the masleYpieces in the literature of American 
gnuennnenlal pounn\ 

Ifednt€*s shows himself here, like Chief Justice Marshall be¬ 
fore him, a rhampion of aderiunte national power. Yet he 
never pushed this at the expextse of state power. As the larger 
p(trtiaH of the deeisunis hictuded in thb book shoxv, he. was as 
doughty a champion of state legislatwe, executive, and judicial 
power as any member of the majority in this rase. In [net:, the 
x^ery line of reasoning used by the majority here had led them 
and like-^minded judges in other rases to immlidate state as 
well as national efforts to deal with admitted social problems 
such as child labor, 7 'hus a **na tnaids Uuid” xoas created be- 
txaeen state and federal lunitniio}ts. The operative idealo^!^ in 
such reasoning as that of Justice Day was not stales^-rights hut 
laissez-faire econnt)iics and the right of indushy to he free of 
child labor regulation. 

There is an interesting sequel to this case, r*rustrated by the 
Court in this effort. Congress made another effort to deal with 
the child labor einl several years later. This time it passed n 
lemi using its taxing power against xvhat Holmes here calls **the 
product of ruined lives,** Hut in tq22, in the Setemd Child 
I.abor case,^ Chief Justice Taft xurate n detbion declaring 
that unicmstitutional as well. The continued efforts la pass a 
Child Labor Amendment have been unsuccessfuL Finally, in 

***I flaneur mysdf/' W)te Pollack, ‘Ulmi I showctl n lot of precctleru ami 
ni®o ihc grentnds in reason." II P. I;ii(i7 (June icjiH). 

^Hailey v. Drt^net CurnOure (Uh, 359 U. H. m Holmes did not dl^cnt 

here?. Henry F. Pringle, in hi§ Life amt Times ri/ William Howard 7*af( (i9S9) 
II: UK a, imyii Unit the Chief Jimlce wm in^trumenmi In winning over both 
Holmes aiul Brandeh to his view. Far a discussion of the proiiiecu far the 
tiffin fliild blRir afirr the laaa tledsion. see Frankfiiiter. dtttl 



read) was overheard to reinatk that he thought hr hrard n lirnl 
of mellow laughter from the shy, Amidst the rxlirrssious of 
approval from the press came a not inrlevanf letter from 
Edith Abbott, of the University of Chicago, asking how the 
Court could make up for the "stunted minds and broken 
lives" of the children whom it had surrendered to exploitation 
in the years since 

Holmes, J., dissenting: 

The single question in this case is whether Congress has power 
to prohibit the shipment in interstate or foreign coininmr of 
any product of a cotton miii situated in the United States, in wliich 
within thirty clays before the removal of the product cliildren under 
fourteen have been ein])loycd, or children between fourteen and 
sixteen have been employed more than eight hours in a day, or 
more than six days in any week, or between seven in the evetiing atid 
six in the morning, The objection urged against tlie power is that 
the States have exclusive control over their methods of produetiejn 
and that Congress cannot meddle with them, and taking the |iropo» 
sition in the sense of direct intermeddling I agree to it and sitp- 
pose that no one denies it. But if an act is within the [towers 
specifically conferred upon Congre.ss, it seems to me that it Is not 
made any less constitutional because of the indirect effects that it 
may have, however obvious it may be that it will have those effects, 
and that we are not at liberty upon such grounds to hold it void. 

The first step In my argument is to make plain what no one is 
likely to dispute-that the statute In question is within the [Kiwer 
expressly given to Congress if considered only as to Its Immediate 
effects and that if invalid it is so only upon some collateral grountl. 
The statute confines itself to prohibiting the carriage of certain 
goods in interstate or foreign commerce. Congress is given [lower 

“The legislation under review was the federal Fair Ijilxir .Siandiutls An 
of 1938, This contained a provision that the head of the Children** Division eain 
prohibit the shipment in interstate commerce of goods In which opprmjve 
child lalMr has been employed. Tlie Act was upheld in V. .S. v. DarUy, gia 
U. S. 100 (1941) , by a unanimous Ckiurt speaking through fustlce Stone. 

^104 New R&pubHc sjoS* 
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to regulate such commerce in uiiciualifictl terms. It would not 
be argued today that the power to regulate docs not include 
the power to prohibit. Regulation means the prohil)iiion of .some¬ 
thing. and when interstate commerce is the matter to be regulated, 
I cannot doubt that tlie regulation may prohibit any |>art of such 
commerce tltat Congre.ss sees fit to forbid. At all events it is estab¬ 
lished by the l.oLlcry Case and others that have followed it that a 
law is not beyotitl the regulative jtower of Congre.s.s merely becau.se 
it prohibits certain transportation out and out. Clinmjiion v. Ames, 
188 IJ. S. gat, 355, 359, et seq. .So I repeat that this statute in its 
immediate o[)eration h clearly within the Congre.ss'.s ct)n.stitutional 
power. 

I'lie (|uestion then is narrowed to whether the exercise of it.s other¬ 
wise constitutional power by Congre.ss can be pronounced un¬ 
constitutional because of its po.ssible reaction upon the conduct of 
the .States in a matter upon which I have admitted that they are 
free from direct control. I should have thought that that matter 
hatl been disposed of so fully as to leave no room for doitbt. I 
should have thought that the most conspicuous decisions of this 
Gotirt had made it clear that the power to regulate cotmnerce atul 
other constitutional powers could not he cut down or tiualified 
hy the fact that it might interfere with the canning out of the 
domestic policy of any .State. 

The mamifacture of oleomargarine is a.s much a matter of .Stale 
regulation as the mantifaeturc of cotton cloth. Congress levied a 
tax upon the compound, when colored so as to resemble butter, 
that was so great as obviously to prohibit the mamifacture and sale. 
In a very elaborate discussion the pre.seni Chief Justice excluded 
any inquiry into the purpose of an act which apart from that pur¬ 
pose was witliin the power of Congress, McCray v. United States, 
195 U. .S. ay. Fifty years ago a tax on state banks, the obvious pur- 
po.se and actual effect of which was to drive them, or at least their 
circulation, out of existence, was sustained, although the result 
was one that Congress had no constitutional power to require. 
The Court made .short work of the argument as to the |)urpose of 
the act. "The judicial cannot prescribe to the legislative depart¬ 
ment of the Government limitations upon the exercise of Its 
acknowledged tiowers," Fenzie fiank v, Fetirio, 8 Wall. 533. So it 
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wise belonging to Congress, but the tax was sustained, and die 
objection so tar as noticed was disposed of by citing AfrCray v. 
United States. Flint v. Stone Tracy Co., sao U. S. 107. And 10 come 
to cases upon interstate commerce, notwithstanding United States v. 
E, C. Knight Co,, 156 U. S. i, the Sherman Act has been made an 
instrument for tlie breaking up of combinations in restraint of 
trade and monopolies, using the power to regulate commerce as a 
foothold, but not proceeding because that commerce was the end 
actually in mind. The objection that the control of the States cjver 
production was interferetl with was urged again and again but al¬ 
ways in vain. Standard Oil Co. v. United States, sai U. S. i, (i8, (k). 
United States v. American Tobacco Co., sat U. S. lof). tH.j. Ifa/te v. 
United States, say U. S. 308, 331, 322. See finally and especially 
Seven Cases of Eckman's Alterative v. United Stales, 239 U. S. 510, 
5H. 5i6' 

The Pure Food and Drug Act, which was sustained with the: 
intimation that "no trade can be carried on between the States to 
which it does not extend," applies not merely to articles that the 
clianging opinion of the lime condemns as intrinsically harmful but 
to others Innocent in themselves, simply on the ground tluit the 
order for them was induced by a preliminary fraud. FFccAs v. 
United States, 245 U. S. 618. It does not matter whether the .sui>- 
posed evil precedes or follows the transportation. It is enough 
that in the opinion of Congress lire transportation encourages the 
evil. I may add that in the cases on the so-called White Slave Act 
It was established that the means adopted by Congress as convenient 
to the exercise of its power might have the character of police regn- 
lations. Hoke v. United Slates, 207 U. S, go8. 323. Caminrtli v. 
United States, 242 U. S. 470, 492. In Clark Dktillirtg Co. v. IVtslern 
Maryland Ry. Co,, 242 U. S. 311, 328, LeUy v. Flardin, 135 U, .S. icmi, 
108, is quoted with seeming approval to the effect that "a subject- 
matter which has been confided exclusively to Congress by the Con¬ 
stitution is not within the jurisdiction of the police power of the 
State, unless placed there by congressional action." I see no reason 
for that proposition not applying here. 

The notion that prohibition is any less prohibition when applied 
to things now thought evil I do not understand. But If there is any 
matter upon which civilimd countries have agreed •- far more unan- 
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the evil of premature and excessive child lal)(a\ I should have 
thought that if we were (o inirotliue our own moral conceptions 
where in my opinion they do not belong, iliis was pre-eminently a 
case for upholding the exercise of all its [)owers i)y the United 
Statt\s, 

Utti I had thought that the propriety of (lie exercise* (d a pe)wer 
achnitled to exist in some cases was hir ilu* consideration of Congress 
alone and that lliis Court always had disavowed the right to intrude 
its judgment upon (|uesiions of policy or morals. It is not for this 
Court to pronounce when proliilution is necessary to regulation if 
it ever may l)e netessary — to say that it is pennissil)le as against 
strong dritik htn tioi as against the prculncl fjf ruined lives. 

d'he Act does luu nit^ddle with anytliing l)elonging to the Suites. 
"VUvy may regulate* their internal affairs anti their donussiie conn 
merce as they like*. But when they seek to send their products across 
the stale line they are no longer within their rigius, ff there were 
no Constitution and no Congress llieir pcjwer to cross the line 
would depend upon their neigldjois, Under the Ccjiistitution .such 
commerce belongs ncu to the States l)m to Congress to regulate, 
(i may carry out its views of [)uhli( polity whatever indirect effect 
they may have uptjn the adiviiie.s of the States. Instead t)f being 
encoiuueretl by a prolfthiiive tariff at her houndaries the State ein 
counters the public pcdicy of the United States which it is for Com 
gress to exj^ress. "The public policy of the United State’s is sliaped 
witlj a view to the benefit of the nation as a wlude. If, as has been 
the case within the memory of men still living, n State should lake 
a different view of the propriety of susiainiug a lottery from that 
which generally ptevails, I cannot believe iliat the fact woidd 
quire a cUnereni decision from that reached in v. Amts, 

iHH U. .S, I. Yet in that case it would he said with c(uiie as much 
force as in this that Congress was nitempting to intenneddle wii!t 
the Slate’s domestic affairs. ‘The national welfare as understood hy 
Congrejis may require a different aiiiiude within its sphere from titat 
cjf mnne selhseeking Stale. U seems to me entirely temsiiimional fcjr 
Ckmgress 10 enforce its utulersiauding by all the means at its toni- 
maiuh 



Adkivs \\ Children's Ifnsjntal 

»f)j U. S. 5S5, r,f)7 (igag) 


After the favorable decisions in the slate hourS’afdahar 
caseSi^ there seemed some hope that the Court, leainuff be- 
hind a ciuartcr-centiny of laissez-lnire doctrine, had entered 
on 0 nezu liberal phase. When Oregon had passed n minimum 
zoage laxi), there had been much general optimism about it. 
The Supreme Court passed on it in lofy ond, mith Justice 
Brandds not sitting because of having been assonnted noth 
the case, upheld the Uno by a four-Uhfour tie,^ Hut mhUe the 
tie settled the question of the Oregon statute, it left still open 
the question of the consliiutionality of minimum mage legistm 
iion. Several other states passed similar laws, all of them upheld 
by their state Supreme Courts. Professor Powell, in an inter¬ 
esting statistical summary,^ has slwivn that outside the Ihtited 
States Supreme Court the judicial scare was far affirmation by 
a vote of twenly-setwn judges in tiuo. 

In this context Congress passed a laxu setting up a hoard to 
determine minimum wages far luome}! in the District of 
Columbia, To cmry out the analogy with the state police 
power, this was fortified in the Act by reference to (he relation 
betxueeji wages and the health and morals of women. The 
Childre7i*s Hospital of Washinglan, employing n number of 
women workers---among them some scrubwomen --at less 
than the minimtm, brought suit to prevent Adfdns and other 
Board members from enforcing the wage orders. The District 
of Columbia Court of Appeals voted two (a one (nr the Act, 
but whett a judge who had been sick returned to the bench 
the case was reheard and the dedsian luent two to one against 
the Act, The case came before the Supreme Court, with Pn^ 
lessor (later Justice) Frankfurter submitting the sort of'Tham 

'^Mulkr V. Oregon, «o8 U. S. 41a (jqoS) , and Bunting v, Ortgan, U, $ 
^SWUUr V, 07/flm, a.j3 U. S. aSg (1917). 

8 T. R. Powell, "The JudIdalUy oC Minimum Wage 37 IlLR 

(»9«4)i reprinted in Selected Buays, 11:710-73^* 
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df*is hrirf* he had suhmitlrd in the lUuuing rase. But m the 
period that had inteiifened since Huinin|:?» the Caurt had been 
undergoing a rlnnige of idetopoittl reflected in such decisions 
ndtierse to social legislation as Hammer t/. Daf^enhan , 

'I’ruax V. Ciorrigan and Bailey x>, Drcxel Furniture Ck). 

(r(:)22) - a change ndtich itself perhaps reflected the changed 
social climate after Wiiunds first administraiinn. By the time 
(he Adkins case came to the Supreme Court i)t Justices 

Day, Pitney, and Clarke had been replaced hy Justices Butler, 
Sanford, and Sutherland, turn of uihom voted against the AcL 
It xeas declared unco)istUutional hy n vote of five judges, with 
three dissenting, and xoitk Justice Brandeis—'hy a perhaps 
oiunrefined sense of scruple, since he loas technically eli- 
gihle -- not sitting. 

I'hr opinion that Justice Sutherland wrote for the mafnrity 
was the exact antithesis, in the intellectual universe that it 
implied, from the dissent of Justice Holmes, Justice .Vid//er» 
land was just starthig his work on the Caurt: he was to be 
durittg his tenure the judicial wheelhorse of the rnnservatit’e 
majority, writing his prim and deritmlive amslitntional es^^ 
says in a srhoolmasterish way. ft is opinion is based on the lib¬ 
erty of contract doctrine: it rests for precedent tnt (he Lorhuer, 
AtUui\ and Cnppage decisions: it holds that the liberty of the 
employer to make a contract for tite purchase of the labor 
commodity is infringed by the Act, ' 7 n principle, there can 
be no difference between the case of selling lobar and the 
case of selling goods. . . . The shopkeeper, luwing dealt fairly 
a)nl lumestly . , . is not concerned , . . with the (fuestiou of 
his ruslornefs necessilies.'' Thus, by treating the labor tan- 
tract like any commodity purchase-and-sale, he hears out the 
rouienlion of Marx that under capitalism labor has became 
a mere commodity an the market, and he makes legal think- 
ing part of the 'Jetishism of the commodity'* of which Marx 
spoke,* 

When confronted by the cases in which the Court had up- 

* U h ^vartt^ tuuiug ilut In letter in llnlmet piutlnp; liimaelf cm the stele cif 
tlir tllstsenllng 5 iir Frnlrrjci rciUcHk icKik isiue with (Ills. “ I he fwiwrr 

ttf tljspostng of one's own tHHlily ©r mental activity," he writes, "Is very clillereru 
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held restraints of liberty of contract, Sutherland answers that 
"freedom of contract is . . . the general rule and restraint 
the exception." Just xuhere he got this general rule, or ex'en 
where he got the doctrine, he does not make rlenr. On the 
troublesome question of Muller v, Oregon, he makes the dis¬ 
tinction that it is legal to regulate hours but not wages: since 
hours may have some relation to health, but "morality rests 
upon other considerations than wages." Chief Jiistiee Taft, 
luho had written the coxiseivative opinions in the Truux case 
and the Second Child Labor case, found all this loo much. 
He did not join tailh Holmes, howcxier, since he could not 
agree "xoith some general obsenations in the forrihle opin¬ 
ion" of Holmes; so he dissented separately, xoith fustiee San¬ 
ford joining him. It was not the Court's job, he wrote- 
and an echo of earlier Holmesinn opinions could he heard in 
his words— "to hold congressional acts inxmlid simply be¬ 
cause they are passed to carry out economic viexus xnhieh the 
Court believes to be unwise or uiLsound." 

The Holmes dissent contains the best of his di.’icu.ssinns of 
liberty of contract, which had started ns an "innocuous gen¬ 
erality" of the liberty to pursue the ordinary callings, and had 
ended as a "dogma." There, follows the. familiar Holmes 
method of listing the many legal precedents in xultieh the 
absolute in the dogmas had been qualified aiuay by restraints 
on it. Of Sutherland's attempt to brush aside Muller t>. 
Oregon by the distinction between regulating hours and 
regulating wages, his answer is characteristically sharp; "The 
bargain is equally affected whichever half you regulate," Of 
the question whether women's wages present more of a proli- 
lem than men's, on the score of health and morals: "It will 
need more than the Nineteenth Amendment In convince me 
that there are no differences between mert and wotneu." And 
he goes on, again, to thrust his emn views out of the picture. 
The problem is whether the view of Congress as to the rela¬ 
tion of living standards for women to their "ill health, im¬ 
morality, and the deterioration of the race," is a xhcw that 
cannot be held by reasonable mm. And whereas fustiee 
Sutherland had dismissed the Frankfurter brie! as "tmiher 
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Holvies vl^holds its rrlmnire ns nu index of legislatwe rea- 
souahlefirss: although In* himself has doubts about the Act 
berausr of ils '*iiitt*rslitiar costs. 

There is a wild element of chance ntinching to the whole 
history of the rase, Jf^ as Professor Ihnoell points out, Justice 
lirandeis had sat on the Oregon niinirntun wage rase and 
made n clear majority; or if (he Appeals Court judge had not 
been sick, so that the Adkins case had come to the Supreme 
Court in the previous term of Court, the Act would probably 
hax>e been uphelcL *Tu the xuards of the paetC writes Poxuell, 

“/7 xoas not the Constitution but V/ measureless malfeasance 
xohich ol)srtn'e!y willed it thus* ^ the malfeasance of rhanre 
and of the ealendnr*' Whatever the malfeasance, the effect of 
the decision was that for a decade, until the xuage structure 
was completely broken down by the Great Depression, there 
xuas no rninitnum wage fixing to speak of in America,^ 

Nevertheless the Holmes dissent and the controxwrsy over 
the rase had their effect uptni legal thinking. When finally in 
10^6 a New York minintum umge statute, rnrefutly clraxvn 
with the Adkins decision iji tnind, came before the Court 
ntnl xim again held unconstitutional by a fivedo-four vate,^ 
the result was a strn)tg teatfe of feeling against the Court, and 
n»e}i the Republican Cnntfentinn declared against the decision. 

Of the five judges who made up the Adkins majority in 
four were still on the Court in and all of them voted 
against the New York statute fusiiees Van Dtvnnier, Me- 
Reynolds, Sutherland, and lUiiler, Chief Justice Hughes dis¬ 
sented, atid n sentence in the dissent of Justice Stone might 
have been part of Holmeses Adkins opinion about the Waslv 
ington scrubwomen: **There is a grim irony in speaking of the 

«”rht; su»rm of juoirsi ihc tlecislon «( ihe Couri Wiis Inuh 

in 1*1 y tirdt*s »inc! ^tmcion ttirntinuioiial commrnlatnrii. Ptofmor !*owdr8 
ankle?, silrmdy rltn!*, Ikuiclln, (Unmnmnit hv ladhiaty (ifiga) 
aim H rolkriiiin of comntnioi i)y (hr Kalltitml Iragitr. 

The Xapv^tae f'nur( aad Mhdtnum (iya5C ituluclloi^ anUlr% 

by PcHtncI, reavdl. H,iyrc?. Parklimut. C*^iru“in» VVtirm8f?i\ 

^ Mt*rfhi^ttd V. Tiptititt*, m)H II, H, 5H7 . Hie prardcitl effect of the 

cleckitiit vvas to hold the ^latiiie iiiuoiHtitudoottl, tii terinn, liowcfVtr, (he 
Oiuri held only tiuil die at(riii|it of the New York legldiiiure to draw an Aci 

lu* r)rrfiiti llml «Iti iIih Ailkifitt tiffin 


Jn however, one of the jirst {runs of the )teu> orietiia- 
lion of the Court was the decision in West (Iciast Hotel do. t». 
PaiTish ^ upholding a mininnan wage law of the slate of 
Washington very similar to that of New York. In his derision 
Chief Justice Hughes expressly overruled the Adkins rase, and 
almost paraphrased the earlier Holmes disse)it on the (jurs- 
lions of freedom of contract and on judicial tolerance of 
legislative policy. In there luere minimum uuige laws in 
twenty-five states. In ip)S Congress passed a hair Labor Stand¬ 
ards Act, providing (or minimum wages, and it rtu(.v upheld 
by the Supreme Court in Thus there came to an end an 

exciting effort to belter one phase of American life, marked 
by the changes and chances of the. judicial process in which 
Holmes played an honorable and important part. 

Holmes, J., dissenting; 

The question in this case is the broad one. Whether dongress 
can establish minimum rates of wages for women in the District 
of Columbia with due provision for special tirtiimstaiiees. or 
whether we must say that Congress has tio power to meddle witli 
Uie matter at all. To me, notwithstanding the deferetKe due to 
the prevailing judgment of the Court, llie power f)f Congress seems 
absolutely free from doubt. The end, to retntjve tomlitioiis lead¬ 
ing to ill health, immorality and the deterioration of the rare, no 
one would deny to be within the scope of consiiiittional legisliuion. 
The means are means that have the ajiproval of Congress, uf 
many States, and of those governments from whidi we liave learned 
our greatest lessons. When so many intelligent persons, who have 
studied the matter more than any of us can, have tliought that the 
means are effective and are worth the price, it seems to me im¬ 
possible to deny that the belief reasonably may lie held by rea¬ 
sonable men. If the law encountered no other objection titan that 
the means bore no relation to the end or tliat they cost too much 
I do not suppose that anyone would venture to say that it was bad. 
I agree« of course, that a law answering the foregoing re(|uire- 

’’ Fgert Coast Hotel Co. v. Parrish, sex) U, 8. 379 (1937). 

8 U. S. V. Darby, 311 U. S. (1914) too. 
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mcni.s might bt' invalitlatccl by specific |)rovisi(>iis of the Cou- 
sliiuiion, Eor insuuuTi ii might take private property without just 
compcnsaiion. But iu the present instance the only objection that 
can be urged is found within the vague contours of the Eiflh 
Amendment, prohil)iting the depriving any [)erson of lilierty or 
j)ro))erty without due process of law. 'I'o lhai I tunu 
‘^l*he earlier decisions upott the same words in (he Fourteenth 
Ainendiuent began within our memory aud went no farther than 
an un|)retetuion.s assertion of (he liberty to follow the ordinary 
callings. latter that inuotuoiKs generality was exjntnded into the 
dogma, Liberty of Contract, Contract is not specially mentioned 
iit the text that we have to construe, h is merely au examitle of 
doing wliat yon want to do, embodied iu the word liberty. But 
pretty nmch all law consists in forbidding men to do .sotue things 
they want to do. and contrad is no more exempt froiti law than 
other acts. Without enumerating all the restrictive laws that Itnve 
l)een u])held I will mention a few that .seem to me to have inter¬ 
fered with liberty f»f contract (pnte as serinu.sly and directly as (be 
one before ns, tlsury laws prohibit comracis l)y which a ntan 
receives more than so much interest for the money that he lends. 
.Statutes of frauds restrict many contracts to certain forms. Some 
Sunday laws prohibit practically ull contracts during oneseventh 
of our whole life. Insurance raic*s may be regulated, (inmnn Al- 
Ihiurr itisurctnrr da, v. l.nvh, 11 . S. 389, (I concurred in that 
decision without regard to the public interest with which insur¬ 
ance was said to be cicuhecl. It seemed to me that the principle wiis 
general.) Caintracts may be forced U|Km the companies. Naiimml 
Union /ore l>ixtir(tntr fJo, v. Wanberg, 260 U. S. 71. Employers 
of miners may Ik* re(|uirt*d to pay for coal by weight before setwn- 
ing, AlcLtan v. Arkansas, art U. S, 539. Ernployet^s generally may 
l)e reciuired to redeem in cash store orders accepted liy tlieir em¬ 
ployees in |jaymeru. Knoxville* Iron Ctn v, fJarbisou, 1H3 U. S. 13. 
Payment of sailors in advance may be forbidden. Patlrrsem v. 
Hark Kudarot ujo U. S, ificj. The si/e of a loaf of bread may lie 
established. Srhmiditigvr v, ChkagOt saG U, S. 578. The reifmm 
siliility of employers to their employees may he profoundly rttoili* 
Red. Nenv York Cvnirnl It, /L Co, v. Wliiie» 8«(3 IL S. iHH. Arimnet 
KrnJjloym IJethility Casts, 2r,o IL S. aoo. Finally women*» hours of 
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overtime to be paid for "at the rate of time and otu' lialf of the 
regular wage,*' in /Jinding v. Oirgnn, U. S, .[yO, 

I confess that f do not iuuk'r.stand tiie priiKijile on which the 
power to fix a niiniinnm for the wages of Avoinen cm he denied 
by those who admit the power to fix a niaxiimiin for tlteir hours 
of work. I fully assent to the proposition that here as elsewhere 
the distinctions of the law arc distinctions of degree, l)ut I perceive 
no difference in the kind or degree of interference with liberty, the 
only matter with which we have any concern, between the one 
case and the other. The bargain is ecjually allected whichever half 
you regulate. Muller v. Oregon, I take it, is as good law today as it 
was in 1908. It will need more than the Nineteenth .Ainendnient to 
convince me that there are no diircrences between men and women, 
or that legislation cannot take those tliirerences into accoimt. I 
should not hesitate to take them into aetoimt if I thought it 
necessary to sustain this act, Quong Wing v, Kiihrnddll, aa.i U. S, 
59, 63. But &I1CV Bunting v. Oregon, g,i3 U. S. I had snppjisecl 
that it was not necessary, and that Lochner v. New York, i<jH U. S. 
45, would be allowed a deserved rc|)ose. 

This statute does not compel anybody to pay anyibiiig. It simply 
forbids employment at rates below those fixed as the minimum rc" 
quirement of health and riglu living, it is safe to assmnr that 
women will not be employed at even the lowest wages allowrtl un¬ 
less they earn them, or unless the employer's business t an sustain 
the burden. In short, the law in its character and operation is like 
hundreds of so-called [JoUce laws that have hecn upheltl. I *ce 
no greater objection to using a Board to apply the Hmtttlanl fixed 
by the act than there Is to the other commissions with which we 
have become familiar, or than there is to the retjuiremetu of a 
license in other cases. The fact that the statute warrams cliissifica- 
tion, whidt like all classifications may bear hard upon iwniir in¬ 
dividuals, or in exceptional cases, notwithstanding the power given 
to the Board to issue a special license, is no greater iniirmiiy than 
is inddent to all law. But the ground on which the law is held to 
fail is fundamental and therefore it is unnecessary to consider niat- 
ters of detail 

The criterion of constitutionality is not whether we lielieve the 

leivir l>^ Ka I... ....... J 
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hcT of vSiaics ol this Unit>iu 'Eho belief ivS fortified by a very re- 
markable collet lion of tioeuniems submittctl on beluilf of tlie 
a[>|>ellunis, inuieriul here, I toiueive, only as showing that (he 
belief reasonably may be held. In Australia the power to (Ik a 
minimum for wages in the ease of induslrial disputes extending 
beyond the limits of any one State was given to a eouri, and its 
President wrote a most interesting acrount of its ()|)eraiion, 
JlnriHird Lnxv lin>it*xo 13. If a legislature should atlopt what he 
thinks the doetrine of motlern eeonomisis of all schools, that “free- 
tloin of contrat'i is a misnomer as applied to a contract between 
an em[>loyer aiul an ordinary individual employee" ibid. I could 
nt>i pn>iu)imce an opinion with which I agree impossible to be 
enieriained by reasonable men. If the* same legislature should ac¬ 
cept his further opinitm that industrial peace was best olnnined by 
the tievice tjf a court having ilie above powers, I should not feel 
mystdf able U) ctnuradici it, or in deny that the end justified re¬ 
strictive legislation tpiiie as adet|uately as beliefs cotuerning 5 Jun- 
day or exploded theories about usury. I sluutUI have my doublet, 
as 1 have them abf>m this statute —hut they would lie whether the 
liill that has to he paitl for every gain, although hidden as inter¬ 
stitial detrimejus, was not greater than the gain was worth: a mat¬ 
ter that it is not for me to decide, 

I am of opinion that the statute is valid and that the decree 
should be reversed. 


I'ME STATB: and the GRB:A'r 
PUBLIC NEEDS 

Nobh Statf* Rank v. flankdl 
1^19 U. S. 104 and f,7rj (ign) 

Because of the imijart of the Panic of Okinhama 

passed an Act seiihtg up a fund far the guarantee a{ bank de^ 
posits. Speaking far a unanimaus Court, Holmes held that 
the Act did not violate the due process pravUian af the 
Faurteetith Amendment, in doing so he rvrate one of the great 
Supreme Court drenions on the police power, it h not orw 



lotus a slate to act for the public health, safety, or morals, 
Holmes asserts that the police power "extends to all the great 
public needs." To be sure, he limits this in a later paragraph 
by referring agam to his pragmatic test; "t.ines are prirked 
out by the gradual approach and conlacl of decisions on the 
opposing sides." And he agrees that the stale cannot enter 
on large-scale subsidies of business. Yet erien xuitli these ejualifi- 
caliaxis, the permissive aspects of the decision are broad 
enough to alloxu for an experimental range in state economic 
control. 

It was this aspect of the decision that led Harold Laskt to 
call it "the modern charter of the federal state," "a license to 
experiment with the unknown, a right to sail one's ship upon 
the rocks," * It took great courage, for one luhose oiews of 
economic policy were as comervative as Holmes's were, to face 
the implications of state power under the Constitution. And it 
is interesting that even here Holmes refuses the role of inno¬ 
vator, and professes to give only "an interpretation of what 
has taken place in the past." The fudge as econtiinist is ex¬ 
cluded, to make way far the fudge as historian. 

While largely tecimical in subject matter, the derision is 
also notable for its manner. There is in it a eombinnlion of 
candor about the tentative nature of the judicial process 
("the analysis of the police power, whether correct m not") 
with a clipped and magisterial quality in brushing aside 
pedantic and hypothetical questions. ("The last is a futile 
question, and we will answer the others tvhen they arise.") 
This combination of a hard factual ness with the grand man¬ 
ner makes the great judicial tradition as Holmes practised it. 

The decision has been criticiied for the breadth of its 
definition of the police power,^ and for not distinguishing 
clearly between questions of fact and questions of law. lint 
while many would agree that Holmes's language "opens a 
Pandora box from which may proceed dangerous etanomic 

^Mr, Justice Holmes, edited by Felix Prankfuner. (mji). 

* George W, Wlekenham, "The Police Power, a Pttxliirt of ilic Rule of 
Reason," a? HLR ag?, 31a (iqm). 
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heresi(*s, xohir.h drmafrofrues <ntd political quacks xoill seek to 
make r fleet we ifi legislntinnl' they loill also a^ree that 
**lngically there seems to he no CsKcape" frotn Ilohnes*s reth 
soiling.^ Time has upheld its xeisdonL The decision sewed as 
a precedent for state acts in the field of social legislatiuUi par¬ 
ticularly xonrkmetds compoisation acts, protnding a pooird 
fund from enforced canirihutions nnihaut erjunlhing burdens 
or henefUs^'^ /hid a similar technique vms used in the (Uass^ 
Steagall lUinking cict of /oi], in setting up the federal De¬ 
posit Dfsurnnce (bnporalion. 

Holmes, J., for ihe C^ourt; 

"riu!? is a proccTclitip;' against the Governor of the State of Okla¬ 
homa and other officials who constitute the State Hanking Ihtard* 
to prevent them front levying iiutl collecting an assesstnent frotn 
the plaiitiifT untler an Act approved necemher 17, 1907. I his Act 
creates the Hfjnrd and directs it to levy uptm every batik enisting 
utiiler the laws of the Slate an assessment of otte percent of the 
hank's average daily depoHits. with ceriaitt detUuiUuiH, for die 
purpose of creating a Depositors' Guaranty Fund, ^I here are pro¬ 
visos for keeping up the fund, anti hy an Act passed March n, 
lyoy, since the suit was begun, the assessment is kj he five percent. 
I’he |)urpose of the fund is shown hy its name. It h u> secure the 
full repayment of deposits. When a hank hectnnrs insolvent and 
goes into the hands of the Hank Commissioner, if its cash \m- 
mediately available is not enough to (my depositors in hdU the 
Banking Board in to draw from the I)e|msitnrs* Guaramy Fund (and 
from additional as^sessmeniH if reeptired) the aittenuu needed to 
make up the deficiency, A lien is reserved ii]Hm the awts of the 
failing bank to make good the sum thus taken from tlu^ fund. "Fhe 
plaint iff aays that it is solvent and does not want ilie hel[> of the 
Guaranty Fund, and that It cannot be called upon to rontrUmie 
toward setmringor paying the deposiiors in other hanks consisieruly 
with Article b to. and the Fourteenth Ainendmetu of die Ckim 
stiiuiion of the United States, Hie petition was disrniwd on de¬ 
murrer hy the Supreme Court of the Stale, aa Oklahnimi. .|H. 

^tknli qimnnitMH iirr ffcim '*The Iwiw iimt liir I'liifhC* it Se* 
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The reference to Article I, § ui, docs not strcngihcii tiic [)lain- 
tiff's bill. The only coniract that it relics iijioii is iis rliarier. That 
is subject to alteration or repeal, as usual, so that tlie nlilifration 
hardly could be said to be im[)aired by the Act of 11)07 before us, 
unless that statute deprives the plalutilf of Hheriy or property with¬ 
out due process of law. See Sht^rinan v. Si)iitli, 1 lllack, IVhcthcr 
it does so or not is the only question in the case. 

In answering; that question we imisi be cautious about pressing 
the broad words of the Fourteenth Arnendnicut to a drily logical 
exircnve. Many laws which it would he vain u» ask the Court to 
overthrow could be shown, easily enough, to transgress a stltolvtsiic 
interpretation of one or another of the great guaranties in the Hill 
of Rights. They more or less limit the lilieriy of ilu* intlividnal t)r 
they diminish property to a certain extent. We httve few scien¬ 
tifically certain criteria of legislation, and as it often is iliHinih to 
mark the line where what is called the police power of the .State.s 
is limited by the Constitution of the United .States, judges should 
be slow to read into the latter a nolumus mulcnr as against the 
law-making power. 

The substance of the plaintilFs argument i.s that the assessment 
takes private property for private use without compensation. And 
while we should assume that the plaintiff would retain a reversion¬ 
ary interest in Its contribution to the fund so as to be entitled to a 
return of what remained of it if the purpose were given up (see 
Receiver of Danby Bank v. Slate Treasurer, j)t) Vermoni, tja, g8), 
still there is no denying that by this law a portion of its property 
might be taken without return to jtay debts of a failitig rival in 
business. Nevertheless, notwithstanding the logical form of the 
objection, there are more powerful consideraiioiis on the other 
side. In the first place it is established by a series of cases that 
an ulterior public advantage may justify a comparatively in¬ 
significant taking of private property for what, in its immediate 
purpose, is a private use. Clark v. Nash, igS U. S. gfii. Strirkley v. 
Highland Boy Mining Co., soo U. S. 527. 531. O(field v. .New York, 
New Haven Hartford R. R. Co., 803 U. S. gya. Bacon v. Walker, 
ao4 U. S. gii, gig. And in the next, it would seem that there may 
be other cases beside the every day one of taxation, in which the 
share of each party in the benefit of a scheme of mutual protection 
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least, if we have a ease within ihe reasonnhle (‘xereise of the police 
power as above explainetl, tin niore need lie said. 

It may be said in a way that the police power extends 

to all tlie great pitblic ueetls. (lanftrld v, U, .S\, illy 0 . S. r,iH, li may 
be put forth in aid of what is sanciioned by usag(\ or held by the 
prevailing morality f>r strong and preponderant opinion to be 
greatly and immetliatelv netessaiy to the public widfare, Among 
matien of iluu sort ])robably few would doubt that both usage and 
preponderant opinion give their sanction to enlorcing the iiriinary 
conditions of successful conunerce. One of those ttmdiiions at the 
present time is the possibility of payuiem bv checks drawn against 
bank dejmsits, to siuh an ('Xient do checks replace citrretuy in 
daily business. If then the legislature of the State thinks that the 
public welfare rcc|uireH the measure under consideration, analogy 
and princi[»le are in favor of tlu’ power to enact it. Even the 
primary object of tlie rcaitiired assessment is not a private benefit 
as it was in the cases above cited of a diuh for irvigatiou or n rail” 
way to a mine, hut it is to make the (itnency of diecks secure, and 
by the same stroke to make' safe the almost compnlsory resort tif 
depositors to banks as the mily available means of keeping money on 
hand. 'The priority of claim given to depositors is incidental to the 
same object ami is justified in the same way. Ihe power to restrict 
liheriy fixing a minimum of capital rec|uiretl of those who would 
engage in hanking is not denied. I’he [lower to restrict invesiinent^ 
to sec:uriiic*s regarded as relatively sate seems ec[ually plain. It has 
been lield, we do not doubt rightly, that InsfRx tions may be ir- 
c|uirc»d and the cost thrown on the bank. See Cfmrtattf» Calumhm ^ 
Augusta fi. /^ Ca, v, (tihhe^s, Uja U. K. 38(1. *Ehe power to comjHd, 
beloreluincl, cooperation, and thus, h is Ijelieved, to make a failure 
unliktdy anti a general jjanic almoHi imptwible, must be recogniml, 
if government is to do its [iroper work, unless wc* can siiy that the 
rneauH have no rensonalile relation to the end. dundiing v, f/. .V., 
177 U. S. 1H3, iHH. So far is that from Indtig the cirse that the device 
iss a fainilhir orw. It was adopted by uum States the Imuer [mn of 
a century ago. ami seems never to have been questioned uruil now. 
, . * Recent cascf going not Urn far are Lemwux v. Ymnig, at 1 U,S. 
489, .^96. Kiddf Daitr if Ptke Co, v, Miaie/rnao Grocer Co.| 1147 
U.S. 461, 
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we arc going lo draw the line, Hut the last is a futile (|iiesiif)n, and 
wc will answer the others when they arise. With regard to the jiolicc 
power, as elsewhere in the law, lines are pricked out hy the gradual 
approach and contact of dccision.s on the o[)posing sides, lliulstin 
County Water Co, v. McCarter, aop U. S. U will serve as 

a datum on this side, that in oiir opinion the siainte Itefure us ix 
well within the Stale's constitutional power, while the use of the 
public credit on a large .scale to help individuals in business has 
been held lo be beyond the line, Ijmn Association v. Tofiekn, ao 
Wall. G55. Lowell v. liostan, 111 Ma.ss, 45,). 

The question that we have decided i.s not much Itelpeil by 
propounding the further one. whether the right to engage in Itank- 
ing is or can be made a franchise. Hut as the latter question has 
some bearing on the former and as it will have tf> be considered 
in the following cases, if not here, we will dispose of it now. It is 
not answered by citing auihoritie.s for the existence of the riglu at 
common law. There are many things that a man might do at conn 
mon law that the States may forbid. He might emhe//le until a 
statute an down his liberty. We cannot say that the piihlic interests 
to which we have averted, and others, are not sulficieni ttt warrant 
the State in taking the whole huslncis of hanking under its con¬ 
trol. On the conirai7 we are of opinion that it utav go on from 
regulation to prohibition except upon such conditions as it may 
prescribe. In short, when the Oklahoma legislainre tleclares hy im¬ 
plication that free banking is a public danger, and that incttrjKira- 
tion, inspection and tlie above-described coojwration are necessary 
safeguards, this Court certainly cannot say dtat it is wrong. . . . 
[Here a series of slate court decisions are cited.] .Some furilier ileiails 
inight be mentioned, but we deem them unneressarv. Of course 
objections under die State consiiiuilon art not o[«*n here. 

Judgment affirmed. 

Leave to file application for rehearing is asked in this raw. We 
see no reason to grant it, but, as the judgment tteti\eir<l seems to 
have conveyed a wrong impression of the opinion of the Otiuri in 
some details, we add a few words to what was said when the case 
was deckled. We fully understand the |»raciical int|K»riatue of the 
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Stricklcy v. llif’lilnncl Uoy Co., aoo U. S. 527, cic., ■were cited 

to establish, not that property might he taken for a private use, hut 
that among the public uses for which it miglu l)e taken were some 
wliich, if looked at only in their immediate aspect, according to 
tlic iJroximate effect of the taking, miglu seem to he private. "I'his 
case, in our opinion, is of that sort. The analysis of the police 
power, whether correct or not, was intended to intUcate an interpre¬ 
tation of what has taken place in the past, not to give a new or 
wider scope to tlte power. The [tropositions with regard to it, how¬ 
ever, in any form, are rather in the nature of |»reliminaries. For 
in this case there is no out and out unconditional taking at all. 
The [taymeru can he avoided Ijy going out of tite itanking lutsiness, 
and is retpiired only as a condition for keeping on. frotn corjnira” 
lions created by the .State. We have given vvltal we deem snincicnt 
reasons for holding that snch a eomliiion tnay lie impcjsed. 

Lrnvt lo filo f>rtilion chtiied. 

WHERE POLICE POWER ENDS 

Pttnisylvnnin Coal Co, v, Mnhmi 
sjGo U. j)f )3 (19^9) 

Tlnlmfs foup;hl so oftni on iht* sid^ of rnnstruinf^ (hr Four- 
Anir}tdfntut uarrnwiv and tlu* statt* [ioltrt* fiowr 
broadly that he seemed to many to lay Inmaelf nffen to the 
charge that he gave the legi.\latures rartr blanilu’ and drexu 
no rnnsliiutinnal hounds around puhlir /kdiry. The present 
opinion^ in xoltirh he rails a halt to the polite power and in¬ 
sists that property rights are being violated, poittls in the other 
dirreiiau. He wrote it as the opinion of the Court, As surth he 
had some troulde with it in the ronferentr with his roUeagues 
when the preliminary draft urns discussed. Kveryone^ he wrtite 
Poticmk, seemed to have misgivings about it. Hut he believed it 
he a (ompart statement of the real farts of the law and as 
such sure to rouse opposition for want of the natomary ssifl 
phrases. Hut as / rauldrdt get at what the trouble was, or 
rather trouhtes were, for different men had different diffiruliies, 

/ told them / xaauld put rny head under my wing and go to 


syhmnia^ of course.'*^ 

It is unusual (a hove Holmes sayinp;, as he does in this case, 
are in danger of forgetting that a strong l>iiblir desire to 
improve the public condition is not enough to warrtoii achiev- 
ing the desire by a shorter cut than the ronsfitutianal xony of 
paying for the change** — particularly sinc e the Supreme Court 
majority xuiili which Holmes was in this case aligned xims 
scarcely in danger of fargetthig it, Brandeis wuue cm earnest 
dissent arguing runong other things that where a property right 
was restricted to protect the public safety it urns not taking 
property tvilhoul compensatioic; and that the Supre/ne (hncrt 
should yield to the better kncmiedge of Pennsylvania condi¬ 
tions that the stale court possessed,^ it is a dissent uunth read¬ 
ings as is also fJc)lmes*s reaction to it in a letter to Pollock,^ 


HolmeSi J., tor ihc Court; 

. This h a bill in equity brouglu by the tlefeiulaiu*! in error to 
prevent the Penn.sy)vania Coal Company frojn jnining nmler their 
property in .such way as to remove the suppariN and caitse a sub¬ 
sidence of the surface and of their house. l‘he bill sets oia a deed 
exocutod by the Coal Company in 1B78, under whit h the plaimUts 
claim. The deed conveys the surface, but in express terms reserves 
the right to remove all tlte coal under the laine, aiul the grantee 
takes the premises with the risk, and waives ail claims fm damages 
lliat may arise from mining out the ccml. But the plaituilb ray iftat 
whatever may have been the Coal Company's rights, they were taken 
away by an Act of Pennsylvania, approved May ay. ttjai, cammonly 

Hi 109 (Dee. 31, 

SAt one paint the hrandds di«ent lauiifk merely rhetnrhal - when he %avs 
that ‘"the property so n^trlcied remains in the nf i\% nwnrt/* whkh 

Is a doulHhil romiolaiion, as Profe»r PtiweU remarks, when yrni f^nnni mine 
your coal and yet Imve to imy tax^ an it. Otherwise the i% jwrr^ia^i^r 

today. The dilfemnm between Halma and Itrandeis lurneti an ihr v.<rying 
atUmat<^ of the public danger Involved and the property ntUeml, 

^ IIuoS-Q. Pollack was on side writing to lunt ’tlMt if hrandek* 

dissantwere right, the Founeenih Amendinrnf would Ite evi^er4tr<r and ytmr 
opinion exposoi tho fklkcy of stretching polke power to that eximi in a very 
convincing kihlon.” H-P, 
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known tlierf as ilie Kohlrr Ad. ^‘lu* Coun of Conunon Pleas fount! 
thai if not rostrained ilie deffiulani would anise the damage to 
prevent wliich die hill was hvcmglu, hut denied an injuuctitm, 
holding that the statute if applied 10 this ease would he uueonstim- 
tional. On appeal the Supreme Court of die State agreed that the 
defendant had contract and property rights protected hy die Con¬ 
stitution of the Ihiiied SiaU's, hut held iluu ilie statute was a 
Icgiiinune exercise of die police ])ower and directed a decree for 
the phuiuiHs, A writ of error was granted bringing the case to this 
Court. 

The statute forliids the niiniug of nmhraciie ccial in nucli way 
as to <*anse the suhsidente of, among odier things, any sirm'turc* 
usc‘d as a human Iiahitaiion, with ceruiin exceptions, iuclutUug 
among iliem land where die surface is owned hy the owner of 
the undtu'Iying (f>al and is disiuiii more iluiu ir,n feca fiom any 
improved projierty helonging to any other person. As applied to 
this tast‘ the statute is admitted to destroy previously existing 
rights of properly and connaet, 'l*he cjuestion is whether the police 
power can he sireiched so far, 

Chiverruueiu hardly c'oidtl go on if to some extent values iiu idem 
to firopcny could not he diminished withmn paying for every such 
change in the general law. As long recognized, some values are 
enjoyed under an im[died linutation anti must yield to the (lolice 
|K)wer. But obviously ilie implied linutation must liave its limits, 
or the contract and due proms clauses are gone, One fact for 
consitleration in cleieritiining such limits is the extent of the dirriirnn 
litm. When it reaches a certain magiutiule, in most if not in all 
cases llicre must lie uu exercise of eminent domain and cornpema- 
lion to sustain the act. So the tpiesiicm depends upon the jmr^ 
ticular facts. ‘The greatest weight is given to the judgment of the 
Irgisluiure, hut it always U open to interested jmriies to conieiwl 
lliat the legislature 1ms gone beyond its toiisiituiional power. 

This is the case of 11 single private* house. No doubt there is a 
jnihlic interc^si even in this, as there is In every purchase and sale 
and in all that happens within the cointrionwealth, .Some existing 
rights may he modified even in such a case. Hidmul v. Kn($x, 
Mass. gfiH. But usually in ordituiry private affairs the public iiuereni 
does not wanaru much of this kind of inierfeierue. A nuurce of 
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common or public. . . . The cxtonl of ihc [ntblic inU‘V('.si is shown 
by the .statute to be limited, since the statute ordinarily does not 
apply to land when the surface is owned liy the owner of the coal. 
Furthermore, it i.s not jiustified as a protection of personal safety. 
That could be provided for by notice. Indeed the very foundation 
of this bill is that the defendant Rave timely notice of its intent 
to mine under the hou.se. On the other hand the extent of the 
taking is great. It purports to aliolish what is recogni/ed in Penn¬ 
sylvania as an estate in land— a very valualtle estate —and what 
is declared by the court below to be a contract hitherto bind¬ 
ing the plainlilfs. If we were called upon to deal with t!\e plain- 
tilT's position alone, we should think it clear that the statute 
does not disclose a public intere.st .suirideni to warrant so exten¬ 
sive a destruction of the defendant's constitutionally protected 
rights. 

But the case has been treated as one in which the general validity 
of the act should be disc:u.ssed. 'Flic Attorney General of the .State, 
the City of Scranton, and the representatives of other extensive in¬ 
terests were allowed to take part in the arguinent helow and have 
submitted their contentions here. It seems, therefore, to be cair 
duty to go farther in the siaternetu of otir opinion, in older that it 
may be known at once, and that further suits should not he brought 
in vain. 

It is our opinion that the act cannot lie .sii.stained as an exercise 
of the police power, so far as it affects the mining of coal iiruler 
streets or cities in place.s where the riglit to mine such coal has 
been reserved. As said in a Pennsylvania case, "For practical pur¬ 
poses, the right to coal consists in the riglu to mine it." Cam. ex. rel. 
Kealor v. Clearview Coal Ca., agti Pa. 328, 331. What makes the 
right to mine coal valuable is that it can be exercised with (irofit. 
To make it commercially impracticable to mine certain coal has 
very nearly the same cBect for constituiiona! jnirposes as appro¬ 
priating or destroying it, This we think that we are warranted in 
assuming that the statute does. 

It is true that in Plymouth Coat Co, v. Pennsylvania, 233 IJ. S. 
531, it was held competent for the legislature to rc(|uire a pillar of 
coal to be left along the line of adjoining property, that, with the 
pillar on the other side of the line, would be a barrier suBident for 
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quiremcni for ihc safety of the employees invited into the mine, 
and secured an averaj^^t* reciprocity of advantage that has been 
rccoKni/ed as a jusiilicaiion of various laws, 

I'he rig;his of the public in a street purchased or laid out by 
ctninent domain are those that it has paid for. If in any case its 
representatives have been so short sighted as to actiuire only sur¬ 
face rights withoui tiie right of support, we sec no more authority 
for supplying the latter without ctnnpensation than there wan for 
taking the right of way in the fn^st place aitd refusing to pay for 
it because the public wattled it very much. The prctieciictn of 
private property in the r,i!t Amendment presupposes that it is 
wanted for public use, but provides that it shall not be taken for 
such use without compensatittn. A similar assumption is made in 
the decisions upftn the nplt Amcndntern. llnirstnti v. Ihiuvillt* & 
f/. /i. Co., U. S. (iorj, Wlieu this seemingly abscduie pro¬ 
tection is found to l>e tiualilied by the police p<twer, the naiui*al 
tendency of human nature is to exttmd llie t[ualification more and 
more until at last private property cUsa|jpcars. nm that cattttot he 
accomplished in this way urulcr the Constitution of the United 
Stales. 

I'he general rule at least U, that wliile property may he regu» 
lated to n certain extent, if regulation goes itjo far it will be tTrt»g» 
ni/etl as a taking. It may lie douluetl lu»w far exceptional cases, 
like tlte l>lowing up of a house to stfjp a cmiflagration, go- mid if 
they go beyoiul the general rule, wliether they <lo mu siimd ns imith 
upon tratliiion as upon princi|de, liawdilrh v. nmtoft, 101 U. S. id, 
25 L ed. 9H0. In general it h not plain that n man's misfortunes or 
netessities will justify his Hhifiing the damages to Itis neigliboiT 
shoulders, S/mdt* v. Cyuu 6* /h /C Co., 1711 Mass. VVe are 

in danger of forgetting that a strong public tleslre to improve the 
public anuliihm h tun eruuigh to warrant achieving die desire by 
a shorter cut than the constitutional way of [mying for the change. 
A% we have already said, this h a tpu^xiion of degiee - and there¬ 
fore taunoi be disposc^l of l)y general proposiiinns. Hut we regard 
this as going beyond any of the cases decitled by this Court, '^Ehe 
late decisions upon laws dealing with the tongesiion of VVashlngum 
and New York, cnimHl by the war, dealt with laws intended ttj meet 
a lernpnrary emergency and providing for romjiensadon deterininrfd 



We assume, of course, that the statute was passea upon tm' 
viction that an exigency existed that would warrant it, aJ' 
assume that an exigency exists that would warrant the cxer^ 
eminent domain. But the question at bottom is upon who’ 
loss of the changes desired should fall. So far as private pers< 
communities have seen fit to take the risk of acquiring only s' 
rights, we cannot see that the fact that their risk has bec< 
danger warrants the giving to them greater rights than they !:>* 

Decree re't 


DOCTRINAL FICTIONS AND 
STATE POWER 

Tyson Bros, v. Banton 
273 u. S. 418, 445 (1927) 

All law is in a sense a set of fictions which we have to act 
as the price of civilization. There are many hints in Holm^ 
indicate that he saiu this. But he saw also that law is poz 
and he urged strongly that judges should not abuse that p 
by converting their doctrinal fictions into irrefragable ft 
He warned them against obstructing the sweep of legislcz, 
policy and under the guise of legal doctrines substituting t, 
own notions of policy. Four years before the Tyson case, irz 
Adkins dissent in 1^2^} Holmes made a frojital assault orz 
judicial doctrine of ^'liberty of contract'" In the present 
he delivers d similar assault on the doctrine of ^'public intar 
as delimitmg with precision the instances where state re^ 
tion of prices will be allowed. He sees both doctrines as a f 
of apologetic for something that needs no apology — the T€: 
nttion that power to regulate life does inhere in states 
ereignty where it is not expressly forbidden by the Cons. 
Hon* 

In pursuing this theme Holmeses opinion presents as fc 
right a statement of state legislative power as is to he foii7r 
the judicial literature of American constitutional law: 

i $ee above, p, 172. 
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to cornprttsntion when r{>tnpcnsatinn is due, the legishiture 
may forbid or restrict any business when it has a sitflicieut 
force of public opinion behind it,*' iMore clearh than anyxohere 
else Holmes presents here fns conviction that law, including 
constitutional law, is (lystallized public opinion. He is seek- 
ing in get at the dynamic of legal history. He is not indulging 
in liberal platitudes about the need for law to embody public 
opinion, but is saying as an anthropologist that in every society 
there is actually some energy behind law, and in de¬ 

spite all the elJorts of his brethren an the Courtit is the fell 
needs of the people. 

In the present case xehat was involved teas n New Vork law 
setting a fifty<enl limit for the markup of theater iickei priees 
by the agencies, IVie }n(tjoriiy,speaking ihraugh Justice Suther¬ 
land, held the law unconsiiiutional under the due process 
eJause of the Fourteenth Amendment, on the ground that ii 
was a taking of property without due process, and that the in- 
dust iy was not clothed with a ” pub lie interest*' and therefore 
could not be excepted from the prohibition, 'Fhere xeere dis- 
senting opinions by Justices Holmes, Sitme, and Safifardi 
Hohnes joined in that of Sleme, and Hrandeis joined in that of 
both Holmes and Slone, 

Holtnes*s opinion itt the present case is at once weighty in 
subsinnee and light in tone. In a famous phrase Holmes dis- 
pasts of fifty years of the doctrine of public interest (since 
Munn XK lUinf)i>») by catling the doctrine *‘a ficiion intended la 
beautify what is disagreeable to the sufferers,** And he sees this 
resort to fictions as pari of the judges* unwillingness **ta grant 
powef* and "to recognite it when it exists" He speaks of the 
regulation «/ lotteries and wine as instances annlogatis ta corh 
(ml of the theaier, in whkh stales have acluatly exercised 
power. And he adds ns an afterthought the ean%iderntion that 
the theater is a% important as any other phase of our life, on 
the ground that "the superfuous is the necessary" He might 
also have added ihal by economic theory and prnctiee today 
etiery price is affected with a public inietni, since ii 1 % pari of 
an interrelated price structure, 

Inhere is a brilliant treatment by Walton Hamilton^ of the 



Halej '^Britain's Chief Justice , . , of a quarter-millennium 
ago'} has set the rule which we use as one of the legal tests for 
the regulation of our economy.^ Holmes did as much as any 
other legal thinker to blast the authority of this dogma. 

Holmes, J., dissenting: 

We fear to grant power and are unwilling to recognize it when 
it exists. The states very generally have stripped jury trials of one 
of their most important characteristics by forbidding judges to ad¬ 
vise tlie jury upon the facts {Graham v. United States, 231 U. S. 474, 
480), and when legislatures are held to be authorized to do any¬ 
thing considerably affecting public welfare it is covered by apologetic 
phrases like the police power, or the statement that the business con¬ 
cerned has been dedicated to a public use. The former expression 
is convenient, to be sure, to conciliate the mind to something that 
needs explanation: the fact that the constitutional requirement of 
compensation when property is taken cannot be pressed to its 
grammatical extreme; that property rights may be taken for public 
purposes without pay if you do not take too much; that some play 
must be allowed to the joints if the machine is to work. But police 
power often is used in a wide sense to cover and, as I said, apologize 
for the general power of the legislature to make a part of the com¬ 
munity uncomfortable by a change. 

I do not believe in such apologies. I think the proper course is to 
recognize that a State legislature can do whatever it sees fit to do 
unless it is restrained by some express prohibition in the Constitu¬ 
tion of the United States or of the State, and that courts should be 
careful not to extend such prohibitions beyond their obvious mean¬ 
ing by reading into them conceptions of public policy that the par¬ 
ticular court may happen to entertain. Coming down to the case 
before us I think, as I intimated in Adkins v. Children's Hospital, 
that the notion that a business is clothed with a public interest and 

®The doctrine came into American law chiefly through Chief Justice Waite’s 
opinion in Munn v. Illinois in 1876, but Waite had no inkling of the uses to 
which it would later be put. See the discussion of Waite in Frankfurter, The 
Commerce Clause under Marshall, Taney, and Waite (1937) 83-91. Holmes was 
probably right in his dismissal of the doctrine, given its later history. Rut T 
tend to agree with a recent writer that Chief Justice Waite did have in mind 
someAing both valid and profound, but that later decisions distorted it, Sec 
Boudin, Government by Judiciary {1932) 11:388-392, 
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has been devoted to the public use is little more than a fiction in¬ 
tended to beautify what is disagreeable to the sufferers. The truth 
seems to me to be that, subject to compensation when compensation 
is due, the legislature may forbid or restrict any business when it 
has a sufficient force of public opinion behind it. Lotteries were 
thought useful adjuncts of the State a century or so ago; now they 
are believed to be immoral and they have been stopped. Wine has 
been thought good for man from the time of the Apostles until 
recent years. But when public opinion changed it did not need 
the Eighteenth Amendment, notwithstanding the Fourteenth, to 
enable a State to say that the business should end. Mugler v. Kansasj 
123 U. S. 623. What has happened to lotteries and wine might 
happen to theaters in some moral storm of the future, not because 
theaters were devoted to a public use, but because people had come 
to think that way. 

But if we are to yield to fashionable conventions, it seems to 
me that theaters are as much devoted to public use as anything 
well can be. We have not that respect for art that is one of the 
glories of France. But to many people the superfluous is the neces¬ 
sary, and it seems to me that government does not go beyond its 
sphere in attempting to make life livable for them. I am far from 
saying that I think this particular law a wise and rational provision. 
That is not my affair. If the people of the State of New York speak¬ 
ing by the authorized voice say that they want it, I see nothing in 
the Constitution of the United States to prevent their having their 
will. 


“PURE USURPATION AND SUBTLE 
FALLACY” 

Black and White Taxicab Co. v. Brown and Yellow Taxicab Co, 
276 U. S. 518, 532 (1928) 

Not the least of Holmeses achievements as a judge was the 
part he played in the overthrow of the doctrine of Swift v, 
Tyson, established by Justice Story*s decision in That 

case ^ was the beginning of one of the most dramatic struggles 

116 Peters 1 (1842). Justice Robert H. Jackson bas told tbb story in his article, 
*'The Rise and Fall of Swift v. Tyson: a Dramatic Episode,” in the Am. Bar Assn. 
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set doivti hi a txediise ou *Hhe Poxts of the Sea” by Six Moiihew 
Hale, ''Bxitain's Chief Justice , . , of a qiiaxtex-millennium 
agof' has set the xiile which we use as one of the legal tests for 
the regulation of oux economy.^ Holmes did as much as any 
other legal thinker to blast the authority of this dogma, 

Holnies, J., dissenting: 

We fear to grant power and are unwilling to recognize it when 
it exists. The states very generally have stripped jury trials of one 
of their most important characteristics by forbidding judges to ad¬ 
vise tlie jury upon the facts {Graham v. United States, 231 U. S. 474, 
480), and when legislatures are held to be authorized to do any¬ 
thing considerably affecting public welfare it is covered by apologetic 
phrases like the police power, or the statement that the business con¬ 
cerned has been dedicated to a public use. The former expression 
is convenient, to be sure, to conciliate the mind to something that 
needs explanation: the fact that the constitutional requirement of 
compensation when property is taken cannot be pressed to its 
grammatical extreme; that property rights may be taken for public 
purposes without pay if you do not take too much; that some play 
must be allowed to the joints if the machine is to work. But police 
power often is used in a wide sense to cover and, as I said, apologize 
for the general power of the legislature to make a part of the com¬ 
munity uncomfortable by a change. 

I do not believe in such apologies. I think the proper course is to 
recognize that a State legislature can do whatever it sees fit to do 
unless it is restrained by some express prohibition in the Constitu¬ 
tion of the United States or of the State, and that courts should be 
careful not to extend such prohibitions beyond their obvious mean¬ 
ing by reading into them conceptions of public policy that the par¬ 
ticular court may happen to entertain. Coming down to the case 
before us I think, as I intimated in Adkins v. Children's Hospital, 
that the notion that a business is clothed with a public interest and 

®The doctrine came into American law chiefly through Chief Justice Waite's 
opinion in Munn v. Illinois in 187G, but Waite had no inkling of the uses to 
which it would later be put. See the discussion of Waite in Frankfurter, The 
Commerce Clause wider Marshall, Taney, and Waite (1937) 83-91. Holmes was 
probably right in his dismissal of the doctrine, given its later history. But I 
tend to agree with a recent writer tliat Chief Justice Waite did liavc in mind 
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has been devoted to the public use is little more than a fiction in¬ 
tended to beautify what is disagreeable to the sufferers. The truth 
seems to me to be that, subject to compensation when compensation 
is due, the legislature may forbid or restrict any business when it 
has a sufficient force of public opinion behind it. Lotteries were 
thought useful adjuncts of the State a century or so ago; now they 
are believed to be immoral and they have been stopped. Wine has 
been thought good for man from the time of the Apostles until 
recent years. But when public opinion changed it did not need 
the Eighteenth Amendment, notwithstanding the Fourteenth, to 
enable a State to say that the business should end. A'liiglerv, Kansas^ 
123 U. S. 623. What has happened to lotteries and wine might 
happen to theaters in some moral storm of the future, not because 
theaters were devoted to a public use, but because people had come 
to think that way. 

But if we are to yield to fashionable conventions, it seems to 
me that theaters arc as much devoted to public use as anything 
well can be. Wc have not that respect for art that is one of the 
glories of France. But to many people the superfluous is the neces¬ 
sary, and it seems to me that government docs not go beyond its 
sphex'e in attempting to make life livable for them. I am far fi'om 
saying that I think this particular law a wise and rational provision. 
That is not my affair. Tf the people of the State of New York speak¬ 
ing by the authorized voice say that they want it, I sec nothing in 
the Constitution of the United States to prevent their having their 
will. 


“PURE USURPATION AND SUBTLE 
FALLACY’’ 

Black and White Taxicab Co. v. Broxon and Yellow Taxicab Co. 
276 U. S. 518, 532 (1928) 

Not the least of Holmeses achievements as a judge was the 
part he played in the overthrow of the doctrine of Swift v. 
Tyson, established, by Justice Story's decision in iSif2. That 
case ^ was the beginning of one of the most dramatic struggles 

^ iC Peters 1 (iS/js). Justice Roljcrt H, Jackson has told th6 story in Ins article, 
“The Rise and Fall of Sxuift v. Tyson: a Dramatic Episode,” in the Am. Bar Assn, 
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in American legal history. Holmes had a major hand in the 
strugglcj although he did not live to witness its ending. 

The Constituiio 7 i gave the federal courts jurisdiction}, over 
suits between citizens of different states. But the courts were 
faced with the problem of what law they would apply. In 
Swift V. Tyson Justice Story held that on matters of commer- 
cial law the decisions of the state courts were not binding on 
the federal courts^ and in the absence of statute the latter could 
use their own judgment in interpreting the rules of the com^ 
mon law that were to be applied. The result was the building 
up of what has sometimes been called a 'federal common 
law” used by the federal courts. But the result to as also a 
conflict betioeen decisions on non-statutory matters by the state 
courts and decisions by the federal courts on the same mat¬ 
ters and often in the same states. As Justice Jackson puis it^ 
”the independence of the federal courts created conflict in the 
name of uniformity.” With the rise of the powerful corpora¬ 
tions the problem took on an increased economic meaning. As 
Professor {now Justice) Frankfurter once emphasized, a cor¬ 
poration chartered in a state other than where it was sued 
coxdd on the ground of diversity of citizenship remove cases to 
the federal courts where the expenses of trial were more oner- 
otts or where the ‘'federal common law” doctrine was more 
favorable,^ And there was an implication also for political 
power: in matters like insurance, where the Court denied Con¬ 
gress the right to legislate, it was itself legislating by building 
up a body of federal common law. 

Holmes made his first attack on the doctrine of Swift v. 
Tyson in a dissenting opinion in Knhn v. Fairmont Coal Co.® 

I have just dissented in a case [he writes Pollock in 1910] 
where four judges to three have decided that the United 
States Courts were not bound to follow a State decision as [to] 
the effect of a deed of coal in the State. They follow an 
established though very fishy principle started by Story, that 
in general commercial law the U, S. Courts would follow 
their own judgment, non obstant decisions of the State as to 

2 Felix Frankfurter, "Distribution of Judicial Power between United States and 
State Courts," 13 Cornell Law Quarterly 400, 
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transactions wiihin it. , , • They say we nmst use onr inde¬ 
pendent jiulginent. I reply, as to wluu? The State law. Hut 
tlie Stale judges and ihe State legislatures make the Stale 
law — we don’t — and . , , wt‘ have luul lo reeogni/e in other 
eases the law-making iuiuaions of the judges. I think I 
j)unehed a liole in their bottom, ilunigh a very keen man 
might re(|uire a little rurtlu*r analysis than I thoughi expedient 
to go into as against old Harlan who simply rolletl oil the 
eases.* 

In thni cast* Holmes s/)nkr Iflunth of *'(lte unen(ainty and 
vaciUadan of Uir thr<n\ ujuni xvltidi Swill (», rys<m and the 
later rxtensiotis of its doctrine, hrufe Inoteetletd*' and ended hy 
?o’gotg that the doctrine stoji "when ive rotne to a kind of case 
that, by nature and neeessiiy, is jwmtinnly hnald Justices 
White and iMc Kennn jt}ined him in his dtssenl. 

in H)ty Holmes li^cd another chance to fuess the 
analof(ons cjtiestion of slate jurisdiction as a}^ainst the cud 
7 niralty jttrisdic tion cff the Supreme (lour(. What uuts involtuui 
was a case of death by injury on a ^auj^plank between pier and 
t'mr/— Southern l^atifie Co. e. Jensen.® Hew York sought to 
apply its work men's rainpe 7 isatinn bne^ Inct Justice Me Hey- 
naUWs opitno)i held that the federal (UmTts had admiralty 
jurisdieticf^n wJnch excluded the slate law, Htdtries dissetited 
titgonn/Wy. Marititne Inie, he said, is "a eery litnited body of 
customs and ardhtances of the sea, . . . / recognize without 
hesiiatw)t that judpies do and must legislate, hut (hey can do so 
otily interstitiallv: they are nmftned from molar to rnnlecuhr 
motions^* And he goes on: "From the often repeated statement 
that t/iere is no common law of the United Stales , . . ihe 
natural injerenre is that in the silence of Congress this cemrt 
has helietied the cwiy limited law of the sen to be* supplemented 
here as in England by the cennmort laWt and that here that 
means, by the common law of the slate, , , , The common law 
is not a hrotnling nmnipresmee in the sky, but the articulate 
voice of same sovereign or (luasi-sovereign that can be idenib 
fied: ttlilicmgh some f/frhirm,v with %ahivh I have disagreed seem 
to me to hatw forgotten that factT And this time Holmes 
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found /ommg him three other justices Pitney, Brandeis, and 
Clarke — in his dissent. 

In ip2y came the Black and White Taxicab case, xoith an 
unusually flagrant insta^ice of the resort to federal diversity 
jurisdiction to avoid established state law. The Kentucky de¬ 
cisions made exclusive taxi concessions at railroad stations 
invalid on grouxids of public policy. The oxoners of the Brown 
and Yellow Taxicab Compafiy had therefore dissolved it as a 
Kentucky corporation, reincorporated it in Tennessee, and 
got a new contract for the concession. They sued the Black 
and White Company to prevent interference with their con- 
tract and were upheld by the courts. Justice Butler, speaking 
for the majority, not only stuck to Swift v, Tyson but expanded 
its application to areas where it had not earlier been applied. 
Holmes again dissented, this time joined by Justices Brandeis 
and Stone, Over the course of years he had done something to 
influence a number of Justices--White, McKenna, Pitney, 
Clarke, Brandeis, St 07 ie — to his viexo, hut of these only the 
last-named two were on the Court in 1^28, 

There is an interesting exchange of correspondence between 
Holmes and Pollock on this case, which should be consulted in 
full in the Holmes-Pollock Letters.® Here there is space for 
only a few passages. Holmes writes Pollock first hoxo excited 
he is about the case and explains the prevailing doctrine, 

I say that this is a pure usurpation founded on a subtle 
fallacy. They say the question is a question of the common 
law and that they must decide what the common law is. I hit 
this once in a dissent by saying that the common law is not 
a brooding omnipresence in the sky. The question of what 
is the law of Massachusetts or of Louisiana is a matter that 
Mass, or La. has a right to determine for itself, and that 
being so, the voice of the state should be obeyed as well when 
it speaks through its Supreme Court as it would if it spoke 
through its Legislature. It all comes from Story in Swift v. 
Tyson . . . The decision was unjustifiable in theory but did 
no great harm when confined to what Story dealt with, but 
under the influence of Bradley, Flarlan, et al. it now has 
assumed the form that upon questions of the general law the 
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U, S. courts must decide for themselves — of course expressing 
a desire to follow the state courts if they can. I doubt if I can 
carry a majority, for the tradition is old, and some ex-circuit 
judges will not have forgotten the arrogant assumption to 
which they have been accustomed. This of course strictly be¬ 
tween ourselves. . . . 

It XU on Id be in teres ting to seek the sources for Holmes's 
strong convictions on this score. He was interested, in the 
workings of the federal system^ axid was probably irritated at 
the wastefillf confused way in which one of the most delicate 
problems of federal-state adjustments was handled. There is 
some evidence that Holmes's viexu on this matter goes back 
with consistency to the notes in his edition of Kent's Com¬ 
mentaries in the early iSyo's, Moreover he had a strong sense 
of localism and a feeling for organic continuities. There is, for 
example, an interesting passage in his opinion in Jackman r/. 
Rosenbaum Co.’' luhere there was a question of invalidating 
the rule of a state court on party walls: ''The Fourieejith 
Amendment, itself a historical prodxict, did not destroy history 
for the states and substitute mechanical compartments of law 
all exactly alike. In a case invohnng local history . . , 
we should be sloto to overrule the decision of Courts steeped 
in the local traditioxi." Moreoxjer, as one loho had himself 
been a state Supreme Court judge he resented the "arrogant 
assumption" beh ind the rule of Swift x), Tyson; and as one xvho 
preached and practised judicial tolerance of state action, he 
xoas as loath to override a slate judiciary as a state legislature. 
But beyond all these considerations was the fact that Holmes's 
whole conception of laxo — as nothing more pretentious than 
the prediction, or record, of xohat coxirts do in fact — made him 
object to the notion of a traxiscendeixt body of common laxo 
hanging in the federal air. 

Like his best opinions generally, the one beloxv seems there¬ 
fore to have come from his deepest convictions, and, is xoritten 
with candor and fire. No great humanitarian issues had been 
involved: but Holmes's whole sense of legal craftsmanship had 
been invoked. Emerson had once told him in his youth, 
"When you strike at a kina, you must kill him," Swift v. Tvson 
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had a regal position in American Imo, Holmes struck lifird lie 
■ did not kill it, but the wounds he in/Uf ted wcdkened it rni- 
dally. Ten years after the Black and While ‘Taxi case, the 
Supreme Court, in Eric R. R. On, Unmpkins/ speaking 
through Justice Brandeis, deliheratelv and clearly oirrruled 
Swift V. Tyson and Us century of established doctrine. 

This has not, Inmnwr, entirety resnhrd the prohlem, IVhile 
the federal courts can no longer fall hack on the tontepi o[ a 
federal common Inw^ the slate courts have hy no means n clear 
guide to their oxun common law. State judges often piofrw to 
respect their oxon precedents but actually ignore them hy the 
faxniliar process of dilferentiating them, l*rofes\tir I'hontas 
Reed Poxoell has raised the (juestion whether the federal cottits 
should not, in rnnVun'ng cxmrt opiuuon, analyse the 
xjnlidiiy of the hutances of differentiatiott and sift the valid 
from the invalid. 

Holmes, J., dissenting: 

This is a snit brought by the resprutdent, the Brmvn and Yel¬ 
low Taxicab and IVansfer Onin[)any, as plninrill to prevent tlie 
petitioner, the Black and White Taxicab anti 1 rausfer (Unupany, 
from interfering with the can7ing taa of a (ontrat t between the 
plaintiff and the other defendant, the Lnnisville and Nashville 
Railroad Company, Tlie plaintilf is a ccnporaiiou of ‘Tennessee. U 
had a predecessor of the same name which Wgas a ttirponuiim of Ken^ 
tucky. Knowing that the courts of Kennuky held <t»ntracis of the 
kind in ([ucstion invalid anti that the ccuuts f)f ilu* Hnited Slates 
maintained them as valid, a fantilv that twned iiw Kentncky ctjr» 
poration procured the incorporation tif tlte plaintiff ami cnisetl the 
other to be dissolved after conveying all the corjHuaie prnj«’riy to 
the plaintiff. The new '^1 ennessee corporation ilien prcHeerletl to 
make with the Louisville* and Nashville Railroad (amipany the 
contract abovc-rneiuioned, hy wliith the railroad company gave to 
it exclusive privileges in the station grounds, and iwf» months 
later the Tennensee car[>oraii(m hrouglu this suit. ‘The Circuit 
Court of Api)eals, affirming a decree of the Disiriri Ckmrt, granted 
an injunction anti upheld this corurac u It expressly recognized that 
the decisions of the Kentucky mints heltl that in Kentuckv a rail^ 
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nfgrnrrnl h\\\ it went its rnvn way ifganllfsH of tiu* Clrnins of this 
Stale*. If, F. (wnh 

'The* (auuit Caniit oi Ap|H*als had so (otisitlcraldc a iratlitif>n 
ht'hinil ii ii\ dn idtu^ as it did. that if \ did uoi n>»avd Uu* case us 
cxecpiioiud I should not Icrl waiiaiitcd iu prcsciuing toy own 
ctjuvittiuiis again alter having siatcil (lu'in in Ktthn v. lutirwant 
Ctml (In., um;, r. s. :ppj. Hni the* question is iinpoiiam and in niy 
opinion the prevailing dot nine has ht-en aecepieil n|)on a subtle 
fallacy litat never has hetui analv/etl. If I am right the fallacy 
has resuhetl in an nmonsiituiional assumption cd powt*is by the 
tennis o( die Ihured States wbiilt mi lapse ol limt* or rc*Npectable ar- 
ray of opinion slnudd make ns In^sitate to trmca t. 'riieiefore I think 
it proper to state* wbai t think the' lallaev is. I he edten repeated 
prejposititin of this ami the htwer ronrts is that iht* parlies are en¬ 
titled to inile|Haulnn jtulgmeiu tni inaiieis of geueial law. by that 
phrase is meant inan«*is that are not geiveuted hv any law of the 
United Stale s m bv anv siainit* ed the State lualiers that in States 
other than l onisiaiia an* govrine*d in umst respetis hy what is 
calletl the toimnon law. It is thremgh this phrase that what 1 think 
the fallaev tonus in, 

Hoeiks vvriiitii ahoiii anv Inane h td the conmum law neat it ns 
a nnii, tiie cases hoin this (Uniit, ftom the (annit (aunt cjf Ajn 
peals, from ilu* state (aunts, honi J-ngland anti the (*tdonie*i of 
Kngland irnhsinminaicdv. anti tiiiiti-ze them its tight or wrong 
atreirding to tlu^ wiiteiN noiiotis of a single theory. It h very hard 
tet resist the impiessieni that there is tme angnst tnr|)U?t, to under- 
stand which ilrarh is the only task rd any eonrt concerned. If 
there were snih a itansirttelrnfal IhhIv cd law outside of any pitr» 
ticnlar Starr inn eihUgatorv within it indesv and nnii! changed hy 
fUatnie. the Counts id the I fitted States might he right in using 
their indrprmirru jtidgmriu as to what it wa%. thu therc^ is no 
stith ImhIv «d law, I hr fallacv and jllusitm that 1 tliink exist consist 
in siqijuning that there is this mnside tiling to lie fotiruk Imw i«i a 
word used with diffrirm meanings, hm law in the Hc*tm* in which 
eiHirtv sjH*ak cd it onlay does not exist wiihout some definite au« 
thtiriiv lirhind it I he rointtion law* far u% it is enforced in a 
State, whether called loiimion law or not, h not the ('oiinnon law 
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system previously in force. Boqtiillas Cattle Co, v. Curtis^ 213 U. S. 
339, 345. But a general adoption of it does not prevent the State 
courts from refusing to follow the English decisions upon a matter 
where local conditions are different. Wear v. Kansas, 245 U. S. 154, 
156, 157. It may be changed by statute, Baltimore & Ohio R. R, Co, 
V. Batigh, 149 U. S. 368, 378, as is done every day. It may be de¬ 
parted from deliberately by judicial decisions, as with regard to 
water rights, in States where the common law generally prevails. 
Louisiana is a living proof that it need not be adopted at all. (I 
do not know whether under the prevailing doctrine we should 
regard ourselves as authorities upon the general law of Louisiana su¬ 
perior to those trained in the system.) Whether and how far and 
in what sense a rule shall be adopted whether called common law 
or Kentucky law is for the State alone to decide. 

If within the limits of the Constitution a State should declare 
one of the disputed rules of general law by statute there would 
be no doubt of the duty of all courts to bow, whatever their private 
opinions might be. Mason v. Uriited States^ 260 U. S. 545, 555. Gulf 
Refining Co, v. United States, 269 U. S. 125, 137. I see no reason 
why it should have less effect when it speaks by its other voice. See 
Benedict v. Rainer, 268 U. S. 353, Sim v. Edenhorn, 242 U.S. 131. 
If a State Constitution should declare that on all matters of general 
law the decisions of the highest Court should establish the law 
until modified by statute or by a later decision of the same Court, 
I do not perceive how it would be possible for a Court of the 
United States to refuse to follow what the State Court decided in 
that domain. But when the constitution of a State establishes a 
Supreme Court it by implication docs make that declaration as 
clearly as if it had said it in express words, so far as it is not in¬ 
terfered with by the superior power of the United States. The 
Supreme Court of a State does something more than make a 
scientific inquiry into a fact outside of and independent of it. It 
says with an authority that no one denies, except when a citizen 
of another State is able to invoke an exceptional jurisdiction, that 
thus the law is and shall be. Whether it be said to make or to de¬ 
clare the law, it deals with the law of the State with equal authority 
however its function may be described. 

Mr. Justice Story in Swift v, Tyson, 16 Peters 1, evidently under 
the tacit domination of the fallacy to which I have referred, devotes 
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!aws of (hf several Stales shall he regarded as rules of derision in 
rials at (onnnon law in Courts of the United Stales. An exaniina- 
ion of the original docunuau hy a most eompetent hand has 
ilunvn that Mr. Jusiire Story probably was wrong if anyone is in- 
firsit'd to iiKiuire what the framers of the insiruuuml meant. 
17 Ihmuird law Jindniu .p) at [ip. Hi HH. But this ([uestion is 
leeper than that; it is a i|uestion of ilie aiulu»rity by which rertaiti 
lariirular ac ts, heie the giant of exrlusive privileges in a railroad 
aaiion, are governed. In mv opinion the authority and the only 
uiihority is the State, and i( that he so, the voice adopted hy the 
itaie as its own should utter the last word. I should leave Sjoift v. 

uudisturhetl, as I imlieatt-d iu Kuhn v, Fairinant (UuU Co., 
)Ut I woultl not allcjw it to spread the assumed domiuioa iiuo new 
ields. 

In view of what I have* said it is not neressary for me to give 
iuhordinatt^ in nanower reasons for my opinion that the derisitm 
lelow shottld he leverseil. But there are adec|nate reasons sliort of 
ivhat I think should lie retogni/etl, '(“his is a ([ut'siiou eonrerniug 
he lawful use* of hnul in Ketiimky hy a rorpnratiou ehariered hy 
Kenimky, ’The polity of Keniutky with regartl to it has been 
lettletl in Kentucky for more than thirty five years. Mr(!t>uurll v. 
fVc/jigo, Kv. |fb,. (iHtja.) Kvtm undt^r the rule that 1 eomhat, it 
uis betm letogiii/ed iJuu a stalled line of State decisions was eotb 
lusivr to esiahlish a \\\\v of jiroperiy or the public policy of ihe 
itaic\ llurtftiitl Firr ttnurautr (Uu v. Chimin, Miiwaukrt ir St, 
fVm/ H\\ Co., lyr, It. s. c)t, too. I should have supposc’d tlmi what 
utangeincntts ccnild oi could not he made* for the use of a piece 
>f land was a puirly local t(uesiion. on which, if cm anything, the 
state should lutvc' its own way and the* -State touus should he 
:aken to drclaic' what the State w'ilK. See especially Smith MUF 
'//fogi Fiitilirr (Ui. w Mt (iiuutty, i j^fi U. S. 2^7, a ji. 

'll IF, (‘ASF OF I’HF POISONFD POOF 

ihiitffl '/iiH Cn, V. Jiritl 
ar,8 11, S. a(iH (uiaa) 
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category of ''attractive nuisance'' cases. Two children, aged eight 
and eleven, died of swimming in a pool of water which had be^ 
come poisoned with sulphuric acid. The pool was on the de¬ 
fendant's land, and he knew of the state of the pool. Holmes 
wrote the opinion of the Court, holding the defendant not 
liable. 

There was a dissenting opinion by Justice Clarke, in which 
Chief Justice Taft and Justice Day joined. The dissent charges 
Holmes with substituting for the "humane" doctrine of the 
federal courts the **hard" or "Draconian” doctrine of the Massa¬ 
chusetts courts. Justice Clarke emphasized that it was a hot 
summer day, that the pool looked clear and attractive, that there 
was no fence around it and several paths leading to it, and that 
there was a highway near by. He leaned heavily upon the two 
leading cases in the field, generally known as the "turntable 
cases” — the Stout case and the McDonald case,^ both of which 
Holmes mentions ajid seeks to distinguish from the present case. 
Justice Clarke argued that a doctrine which put the risks upon 
adult trespassers did not apply here, and that allowance had to 
be made for the "instincts and habitual conduct of children of 
tender years.” 

While Holmes professes in this opinion not to overrule the 
turntable cases, there can be little question that he modifies the 
earlier doctrine considerably. The earlier doctrine used as a 
standard for liability the question whether the children's pres¬ 
ence and injury were foreseeable. Holmes insists that this doc¬ 
trine must be very cautiously applied, and holds that under the 
present facts there was no implied license or invitation for the 
children to enter the pool. His decision pleased his friend Pol¬ 
lock, who wrote that it "gave a timely check to the persistent 
attempts made through a lo 7 ig course of years to deny, in effect, 
that a child below the age of discretion can in any circum¬ 
stances be a trespasser.” ^ It is difficult, however, not to agree 
with a law-review comment on the case, that "this substitution 

^ For comment on these cascs^ ns also on the present case, see Manley O. Hudson, 
^*The Turntable Cases in the Federal Courts/' 36 HLR 82G-857 (1O83). An 
earlier survey of these cases by Jeremiah Smith, “Liability of Landowners to 
Children Entering without Permission," 11 HLR (1898) 349-'/!34, has frequent 
references to Holmes’s earlier article on “Privilege, Malice, and Liability/’ and 


* /. If Iff iffiiff(ix ((natd i((lkS 

aiSi*, **(unin^ the hnti hihir msi\s {cliildyrfi hurt xolirn play in fr 
on thtnn) cltmoi to somnohnt juorc prrrisr Hunts. My hrolhar 
(flarkr ultrrnl a hnutnyunt tlis.\rul that sanard to me move sen* 
timent and rhetorie than rraMniini^, hut the (i J. and Day 
a leveed unth him. I (tunnd tmt susju'ftt on reason in fj^ of their 
oxen. ^ Holnnw shoxes here the eharaeteristie detachmenU from 
^'hnmanitariau*' t (msidrrations o)i whir// he prided himself. 
Otte need not tjutirirl xidth Iti/n o// that score. iVenert/teless lie 
is open to twtt serious (ritiris/n.s (juite apart from tl/e fjuesiion 
of hnt/ianifariatnsnt. fie Iti/nself often stated that in border* 
line ra.srs under the eonnnon law the function of the jutlfu^e was 
to make artirnlate the social xmlurs on which his de/ishm 
turned. In this tase fltdmes leaned toxoard tlir protectiofi of 
the property owner ns a sot iat value, rather ilian toward tlie im 
terest which the (ommunity has in protertini^ the rhildre)i in 
their free and natural impulses loieard pl/ty, llie second tritP 
(isiti is that even in technical Icfs^al terms Ilolnicw xeris not rifchi. 
Althcn/ffh he often protested against the idea of a **(feneral*' 
eomt/ion law superior tt) (he doctrine held hy the Stipretne. 
(lonrt of the [mrticular stale, hr here ni>erturned the ruling of 
the Kansas courts atid substituted for it the cammondaio rul* 
ing assacictied witli the tMussac husetts courts, 

irolntr*i, J„ for the Clourr: 

'fluH is a Huit hrciiight l>y tlu* rrspnndenis againsi ilu* iHUitioucT 
|{> recover ff»r ihe tleaili of iwe» {luhtren, .sons of the mspoiulenUH. 
The faeiN lliar for the purposes of decision we shall UHSione to 
have beefj proved are these* 'The petitioner owj)t*d a trad of 
ahnia tw’eniy acres in the outskiits of the (own of lola, Kunsa.s. 
Formerly it had tlieie a plant for the making of sulpluirie arid 
and /iiu spcdien Itt jc|io it tore the IniiUlings down hot left a 
liasement and cedJar, itj wliidi in jidy, water wms accinmt- 

laiecL dear in appearance hot itt fact dangeronsly poisonc'd hy 
sul[jhuri( acid attd Awe sidphute that had tcHue itt ente way or 
another fnnn the peiiiicjnerN works, as the [>ciitioner knew. The 

^$(1 in,R 113, 7 hh wfti^ tcRlay ca i^pracjnt the tteiicl of ctommencary. 

*11 l\ irya (March ay, lyr^). 
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respondents had been travelling, and encamped at some distance 
£rom this place. A travelled way passed within 120 or loo feet of it. 
On July 27, 1916, the children, who were eight and eleven years 
old, came upon the petitioner’s land, went into the water, were 
poisoned and died. The petitioner saved the question whether it 
could be held liable. At the trial the judge instructed the jury that 
if the water looked clear but in fact was poisonous and thus the 
children were allured to it the petitioner was liable. The respond¬ 
ents got a verdict and judgment, which was affirmed by the Circuit 
Court of Appeals. . . . 

Union Pacific Ry, Co. v. McDonald, 152 U, S. 262, and kindred 
cases, were relied upon as leading to the result, and perhaps there is 
language in that and in Sioux City and Pacific Ry, Co. v. Stout, 17 
Wall, 657, that might seem to justify it; but the doctrine needs very 
careful statement not to make an unjust and impracticable require¬ 
ment. If the children had been adults they would have had no case. 
They would have been trespassers and the owner of the land would 
have owed no duty to remove even hidden danger; it would have 
been entitled to assinne that they would obey the law and not tres¬ 
pass. The liability for spring guns and mantraps arises from the 
fact that the defendant has not rested on that assumption, but on 
the contrary has expected the trespasser and prepared an injury that 
is no moi'e justified than If he had held the gun and fired it. . . . 
Infants have no greater right to go upon other people’s land than 
adults, and the mere fact that they are infants imposes no duty upon 
the landowners to expect them and to prepare for their safety. On 
the other hand the duty of one who invites another upon his land 
not to lead him into a trap is well settled, and while it is very plain 
that temptation is not invitation, it may be held that knowingly 
to establish and expose, unfencecl, to children of an age when they 
follow a bait as mechanically as a fish, something that is certain to 
attract them, has the legal effect of an invitation to them although 
not to an adult. But the principle if accepted must be very cau¬ 
tiously applied. 

In Railroad Co. v. Stout, 17 Wall. 657, the well-known case of a 
boy injured on a turntable, it appeared that children had played 
there before to the knowledge of employees of the railroad, and, in 
view of that fact and the situation of the turntable near a road with- 
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was as strong a ease* as would he likely 10 occur of nuiituuining a 
known leinpuuion, where teinpiailon lakes the [)hu'0 of invitation. 
A license was iin])lie(l and liability for a danger not tnanifest to a 
cliild was declared in the very similar case of Cnoht* v. Midlaftd 
(irrat IVcstcrn Jiy. of Ireland [i;)()(j], A.C. 

In the case at bar it, is at least doubtful whether the water could 
be seen from any place where the cluldren lawfully were and there 
is no evidence that it was what led them to enter the land, Hut that, 
is necessary to start the supposed duly. d‘herc can he no general 
duty on tlu! part of a landowner to keep his land safe for cliildren, 
or even free from hidden dangers, if he lias not directly or hy 
implication inviietl or licensed them to eome there. The dilficulties 
in the way of implying a license are adverted to in CUtrnny v* 
Fitrhhitr^ Itli, Co,, i(io Mass, ati, u\u, hni need not he considered 
here, It does lun appear that ehildren were in the haliit of going 
to the place; so that rcjundation also fails. 

Union i^arifir H\, Co, v. iMrDonald, 15a II. S. sOtj, is le.ss in [loint. 
Inhere a hoy was hnrned hy falling into htirnitig coal slack close 
hy the side td a path on which he was running homeward from 
other hoys who had frightened liirn. It hardly ap[)ears that he was 
a trespasser and the path suggests au invitation; at all events lioys 
hahiiuallv resorted to the place wliere he was. Also the defendant 
was under a siaitiiorv duty to fence the place sufficiently to kee|) 
out rattle. The decision is vei7 estahlishing that the peti¬ 

tioner is liable for ))oisoned water not hordering a road, not sliown 
to Iiave been the iiulmenuMU that led the children to ire.s])ass, if 
in any event ilie law would deem it sufTicieiu to excuse their going 
there, and not sluiwn to have been the indirect inducement lieeau.se 
known to the cliihlren to he freciuenied hy others. It Is sugge.sied 
that the roads across the place were invitations. A road is not an 
invinuiou to leave it elsewliere than at its end. 


DEATH AT A RAILROAD CROSSINC; 

Baltimnri' tiiid Ohin Rnilrnncl Cn, v. Gootlnuin 
875 II. .S. fifi ((987) 
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law^ It is a fairly typical railroad crossing case, bringing up the 
issue of contributory negligence by the deceased, whose loidow 
was suing the railroad. While many cojnmentators have ques¬ 
tioned the actual decision at which Holmes arrived, it is even 
more striking that the Court should have revietued the case at 
all, since it involved no federal right. One can scarcely escape 
the concliLsion that Holmes was seeking to lay down a rule for 
future cases — a rule which was quite uncompromising m the 
standard of care which it imposed on the motorist at a railroad 
crossing, since he had to stop, get out of the car, look around, 
get hack into the car, and drive on. Judge Cuthbert Pound has 
remarked that this is a burdensome standard to impose on a 
**reasonable man,” and this is all the more serious as Holmes 
usually sought to base his general rules not on legal logic hut on 
current experience. 

Another aspect of the case is of interest. Holmes usually 
hesitated about laying doxon rigid, standards for future conduct, 
and preferred to let the succession of cases ”prick out a Ime.” 
Yet here, although he admits that qtiesiions of dxie care should 
generally be left to the jury, he insists that ”we are dealing with 
a standard of conduct, and when it is clear it should, be laid 
doxon once for all by the courts,” He xoas folloxomg here some 
earlier notions expressed in his book. The Common Law,^ 
that mixed questions of Into a.nd fact could be formulated as 
definite standards. Nevertheless here too the zueight of legal 
opinion regards this as unduly inflexible. 

The decision aroused considerable discussion not only in the 
legal press but in the lay nexospapers as well,^ and a debate 
ensued as to what tlxe effects would be both on crossing accidents 
and on motormg. Holmes, of course, cared nothing for such 
discussion. But if he thought that his decision xuould. have any 
appreciable effect on the rulings of either the federal or state 
courts, he was doomed to disappointment. The slates refused 
to folloxo the new federal rule, either flatly or by distinguishing 
it. Thus the reason usually advanced for the creation of a. ”gen- 

^Book Review 14 HLR (1931) 1303-1304. 

2 The Common Law (1881) , 122-125. 

®See for example, the New York Times, Nov. 1, 1927, p. i, p. 26, and Feb. 25, 
1928, p. 8. 
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eraV* common law by ibc federal courtsthat it makes for 
ttnifonnity throughout the Jinlion -- did iioi hold herr.^ 

A 7 nidst the chorus of criticism, there was at least one. xmice of 
praise -- that of Pollock. *'Thr man,” he wrote Holmes, ”ran 
into the train at least as much as the train ran hito the inanP ^ 
And- he commoUed later tiuit the decision xoould "remind, eveiy 
man who drwes or xoalks ox>er a grade crossing that he xnust 
stop for the train, not the trai)! for Jfirn. . . . Why this decisirm 
surprised anyone / cannot understand,” The surprise, of 
course, flaxes not so much from lIohne,s*s actual decision as 
from his enunciation of a rigid rule where it xoas not neccssniy, 
and especially from his xoillingness ^o oxunriile the state court 
a)id ctnweri into federal common laxo a social logic so xfague 
that it came close to hehig a "brooding omnipresence m the 
sky,” 

IIohncH, j., for tiu* Court: 

'^J'his is a suii hrouglu l)y the widow and adininistmlrix of Nathan 
Goodman against the |)ciiiionc:r for causing his death by running 
him down at a gratlc crt)ssing. 'The defence Is that Goodman’s own 
negligence catised the deaih. At the trial the defendant asked the 
Court to direct a viaclict for it, hut the retinest and others looking 
to the same diret tion wine refused, and tlie plainlilf got a verdict 
and a judgment which was aflirmed by the Circuit Court of yVppeals, 
(ioodman was driving an automobile truck in an easterly direc¬ 
tion anti was killed by a train running sontluvesierly atross the 
road at a rate of not l(‘ss than tin miles an hour. 'Ehe line was 
straight but it is said by the res[Kmdent that (ioodman “had no 
practical view” beyond a section liouse feet north of the cross¬ 
ing until he was about uo feet from the first rail, or, as the respondent 
argues, ta feet from thmger, and that then ilie engine was still 
oliHcured hy the section house. Me had been driving at the rate of 
10 or 12 mile.s m hour, but had cut down his rate to 5 or miles 
at aljout .[o feel from the crossing. It is thouglu that there was an 

^For an excrUcril review of tlie stale decisions and lej^lslatlon after TTolmes’a 
ofilnion, see ilie Noie in 13 III.R (iqh^O 'Fids Is slim ply t i ll leal of 

Molnteit's whole opinion and assodaiei it wIili the ndc in Swijt v. Tywn, u sug- 
gesilon which pmlmlily honitied him if he read it. 

® tl !^ Hail t t.in. t a. loaK^ . 
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emergency in which, so far as appears, Goodman did all that he 
could. 

We do not go into further details as to Goodman’s precise situa¬ 
tion, beyond mentioning that it was daylight and that he was 
familiar with the crossing, for it appears to us plain tliat nothing 
is suggested by the evidence to relieve Goodman from responsibility 
for his own death. When a man goes upon a railroad track he 
knows that he goes to a place where he will be killed if a train comes 
upon him before he is clear of the track. Fie knows that he must 
stop for the train not the train stop for him. In such circumstances it 
seems to us that if a driver cannot be sure otherwise whether a train 
is dangerously near he must stop and get out of his vehicle, although 
obviously he will not often be required to do more than to stop and 
look. It seems to us that if he relies upon not hearing the train or 
any signal and takes no further precaution he does so at his own 
risk. If at the last moment Goodman found himself in an emergency 
it was his own fault that he did not reduce his speed earlier or come 
to a stop. It is true as said in Flannelly v. Delaware and Hudson Co. 
225 U. S. 597, 603, that the question of due care very generally is left 
to the jury. But we are dealing with a standard of conduct, and 
when the standard is clear it should be laid down once for all by 
the Courts. See Southern Pacific Co. v. Berkshire, 254 U. S. 415, 417 
4 ^ 9 ' 


CIRCUS LITHOGRAPHS AND 
ORIGINALITY 

Bleistein v. Donaldson Lithographing CompaJiy 
i88 U. S. 239 (1903) 

Holmeses opinions on copyright are among his most interest'' 
ingy even though not of world-shaking importance. It xoas 
probably because, among the various types of property that it 
was the function of the lazo to protect, he cared most deeply 
about the property in which a man had most directly fused 
his effort and creativeness. Nevertheless, he understood also 
the tyranny over society that a copyright might represent. 

The Bleistein case is of interest chiefly beemtse it gave 
Holmes a chance to write on a subject zjery close to his heart 



yVMKRICA AS A GOING CONCERN 


209 


essay on Albrecht Durcr; and [nnn rgiy on there are frequent 
references in his letters to his habit of picking np etchings 
cheaply xohenever he could: for Ilolmcs was a collector of 
sorts. The relish with which in the Blciistein case he refers to 
the etchi}igs of Rembrandt aiid (loya a}id quotes from Riisidn 
on draxving is an expression of his lifelong interest. 

But the decisio}! goes beyond that personal absorptioii. 
The groinnl for oxferrulhig the lower court in the present case 
is that it had construed, originality in art too narrowly} From 
noimrs\s viexapoint, this made the court vulnerable on txoo 
scores: it had arrogated to itself the function of judgment in a 
field in which it was not competent: and it had denied artistic 
merit to cheap cirrus lithographs merely because they xoere in¬ 
tended for mass consumption. Along with his often expressed 
sense of the loneliness of the task of the crealhre xuorker, 
Holmes did not make the mistake of thinking of art only 
as related to an elite. Thus in this decision he was able to 
fuse his principles of judicial tolerance and self-restraint with 
his conception of the xiaiure and sources of arL 

Ilnlnu’s, J., fdr ihv C'ourt: 

'I'his case comes here from the United Slates ciraiit; court of 
ni))>eals for the siKih circuit by writ of error . . , It is an ac¬ 
tion brouj^hi by the plaintiffs in error to recover the penalties 
prescribed for infringements of copyrigius. . . , I'he alleged in¬ 
fringements consisied in the copying in reduced form of three 
chromolithographs prepared by employees of the plaintilfs for 
advertisements of a circus owned by one Wallace, Each of (he 
three contaitted a portrait f)f Wallace in the corner, and lettering 
hearing sf)me slight relation to tlie scheme of decoraiu)n, indicating 
the subject of the design and the fact that llie reality was to he 
seen at the circus, One of the designs was of an ordinary bullet, 
one of a number of itten and women, described as the Si irk family, 
l^erforming on bicycles, and one of groups of men and women 
whitened to represent statues. 'Ehe circuit court directed a verdict 
fur the defendant cm the ground (hat the diromolithographs were 

’ pisUrc Kailan wroir* a disjiftit upluihUnK the lower court, iu wliicli JumiIcc 




210 THE MIND AND FAITH OF JUSTICE HOLMES 

not within the protection of the copyright law, and this ruling was 
sustained by the circuit court of appeals. Courier Lithographing 
Co. V. Donaldson Lithographing Co,j 44 C. C. A. 296. 

There was evidence warranting the inference that the designs 
belonged to the plaintiffs, they having been produced by persons 
employed and paid by the plaintiffs in their establishment to make 
those very things. ... It fairly might be found, also, that the 
copyrights were taken out in the proper names. One of them was 
taken out in the name of the Courier Lithographing Company. 
The former was the name of an incorporated joint-stock associa¬ 
tion formed under the laws of New York (Laws of 1894, chap. 
235), and made up of that name. . . . 

Finally, there was evidence that the pictures were copyrighted 
before publication. There may be a question whether the use 
by the defendant for Wallace was not lawful within the terms of 
the contract with Wallace, or a more general one as to what rights 
the plaintiff reserved. But we cannot pass upon these questions as 
matter of law; they will be for the jury when the case is tried 
again, and therefore we come at once to the ground of decision in 
the courts below. That ground was not found in any variance be¬ 
tween pleading and proof, such as was put forward in argument, 
but in the nature and purpose of the designs. 

We shall do no more than mention the suggestion that painting 
and engraving, unless for a mechanical end, are not among the 
useful arts, the progress of which Congress is empowered by the 
Constitution to promote. The Constitution does not limit the use¬ 
ful to that which satisfies immediate bodily needs. Burrow^Giles 
Lithographing Co. v. Sarony, 111 U, S. 53. It is obvious also that 
the plaintiff’s case is not affected by the fact, if it be one, that the 
pictures represent actual groups — visible things. They seem from 
the testimony to have been composed from hints or description, 
not from sight of a performance. But even if they had been drawn 
from the life, that fact would not deprive them of protection. The 
opposite proposition would mean that a portrait by Velasquez or 
Whistler was common property because others might try their 
hand on the same face. Others are free to copy the original. They 
are not free to copy the copy. . . . The copy is the personal reac¬ 
tion of an individual upon nature. Personality always contains 
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whicli is one man’s alone. That something’ he may copyright un¬ 
less there is a resiriciion in the words of the act. 

If there is a restiieiion it is not to he found in the limited 
pretensions of these [)anic:ular works, d’he least ]>retcntious picture 
lias more originality in it than directories and the like, which may 
be copyrighted. Drone, Cn/;yng//h See llnidmon. v. Toinp- 
huts, do Fed. 7r,H, 'J'lur amount of training re(|uired for humbler 
elforis than lhos{‘ l){’foi<‘ us is well indicated by Ruskin. “If any 
young person after being taught what is, in polite circles, called 
‘drawing/ will try to copy the commonest piece of real teor/^.,— 
suppose a lithograiih on the title page of a new opera air, or 
a woodcut in the clu'upesi illustrated newspaper of (he day,— 
tlu‘y will (iud iliem.scdves entirely beaten/’ Kleuivnls of Draxvinf!;, 
first eti. d'hme is no reason to cloulit all their details, in their 
design and pariicidar combinations of figures, lines, and colors, 
are the original work of the [daintilfs' designer. If it be necessary, 
there is I’xpress u-siimony to that clfcct. It would be [iressing the 
defendant’s right to the verge, if not beyond, to leave the ([ue.s- 
tion of oiiginaliiy to the jury upon the evidcuco in this case, as 
was done in [Ir^rtiKui v. Sprin^en:, ,|t) C. C. A. 80 , no Fed, 

We assume that the construction of the Rev. Slat. }jp. 4(152 
(U. S. Comp. Stai., ngn, p. JMofi), allowing a copyright to the 
"autlior, designer, or proprietor , . , of any engraving, cut, 
print . . . (or) diromo" is adecled by the act of 1874 (18 Stab 
at L, 78, 7p, chap, ‘^01, pp. U. S. Comp. Slat.), “in the con¬ 
struction of this act, ilie words ‘engraving/ 'em,’ and 'print* shall 
be applied only to pictorial illusiraiions or works connected with 
the line ur(s,“ We see no reason for taking the words “connected 
with tlte line arts” as cjualilying anything eK(*epr the word “works,” 
but it would not thange our decision if we shoultl assume further 
that they also (jualilied “|)ictorial illustrations/’ as the defendant 
contends, 

Tliese chromolithographs are “pictorial illustrations.” 'Fhe word 
“illusiraiions” does mu mean that they must illustrate the text of 
a book, and that the etchings of RembruiuU or Muller’s engraving 
of the Madonna di San .Sisio could not be protected today if any 
man were able to pjoduce them, Again, the act, liowever con- 
htrued. does not mean that (jrdinarv nosters are not good enouuh 
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or of humbler degree, or illustrations addressed to the less educated 
classes; it is '‘prints or labels designed to be used for any other 
articles of manufacture/’ Certainly works are not the less con¬ 
nected with the fine arts because their pictorial quality at¬ 
tracts the crowd, and therefore gives them real use, — if use means 
to increase trade and to help to make money. A picture is none 
the less a picture and none the less a subject of a copyright, that 
it is used for an advertisement. And if pictures may be used 
to advertise soap, or the theatre, or monthly magazines, as they 
are, they may be used to advertise a circus. Of course, the ballet 
is as legitimate a subject for illustration as any other. A rule 
cannot be laid down that would excommunicate the painting of 
Degas. 

Finally, the special adaptation of these pictures to the adver¬ 
tisement of the Wallace shows does not prevent a copyright. That 
may be a circumstance for the jury to consider in determining the 
extent of Mr. Wallace’s rights, but it is not a bar. Moreover, on the 
evidence, such prints are used by less pretentious exhibitions when 
those for whom they were prepared have given them up. 

It would be a dangerous undertaking for persons trained only 
to the law to constitute themselves final judges of the worth of 
pictorial illustrations, outside of the narrowest and most obvious 
limits. At one extreme, some works of genius would be sure to miss 
appreciation. Their very novelty would make them repulsive until 
the public had learned the new language in which their author 
spoke. It may be more than doubted, for instance, whether the 
etchings of Goya or the paintings of Manet would have been sure 
of protection when seen for the first time. At the other end, 
copyright would be denied to pictures which appealed to a pub¬ 
lic less educated than the judge. Yet if they command the interest 
of any public, they have a commercial value — and the taste of 
any public is not to be treated with contempt. It is an ultimate 
fact for the moment, whatever may be our hopes for a change. 
That these pictures had their worth and their success is sufficiently 
shown by the desire to reproduce them without regard to the 
plaintiffs’ rights. See Heyiderson v. Tompkins, 6o Fed. 758, 765. We 
are of opinion that there was evidence that the plaintiffs have 
rights entitled to the protection of the law. 

The iudffmerit of the Circuit Court of A-MienU to • ihe* 
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mandrel to that court xuith directions to set aside the xicrdict and 
grant a xiexu trial, 

"A PAGE ON COPYRIGHT” 

Music Co, v, Apollo Co, 
y()(j U. S. u iH (hjoK) 

patrutC Ilobncs xorntr iu an airly Iclirr to Pollock, **{s 
property carried to the highest degree of ahsiroction --ai right 
in rcMu to exclude, xidthotU rt physical object or coxUeutC And 
he adds, ‘7 hax»e often thought of xoriling about a page oH 
copyright. The uotiou that such a right could exist at couh 
mou law or he xoorked out by it seeuis to me iuibecility. It 
xoould he ixiiolerable if not Hunted in tiuie and / think it 
xoould he hard to state a basis for the notion xohich xoould 
not lead one far afield. Non ob.stant the long^xoinded judg¬ 
ments in the old cases ,''' 

Holmes had his chance to xorite his *'page on copyright” in 
the Whilf^Sinkh Music* (lo. case. It xoill he apparent hoxo 
much his opinion borroxos not only in general conception hut 
even in direct language from bis casual remarks iu the letter 
to Pollock, Fourteeu years intenfened betxoeen the txoo, and 
710 doubt Ifohnes had no ropv of his letter, hut xoa,s dipping 
again into the drep-fhmdng stream of his thought. It is a 
striking itinstration of the continnity of that streani, 

The rase itself teas a difficult one for him. AH his impulses 
xoere in yet the facts of the statute and the preredenis 

kept him frotn doing anything inore pratestnnt than xoriling 
a .separate rntieurring opitnon. The plaintilJ company had 
published as sheet tnusir txoo ennipositiotis called ”IJllle Cot¬ 
ton Dolly” atid ^Kentucky thihe”: the defendant company 
sold playeV’^piatios pianolasT as they were knount at the 
time) and pex^ftirated rolls of music, including the Itiut nboxie. 
The plaitdiff invoked the Copyright Art, hut failed in the 
Nexv York Circuit Court, in the Cirruil Court of Appeals, 
and finally in the Supreme Court, fustier Day, speaking for 
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Copyvifriil Art to inrludr pnforntrd tnusu rtdls, ‘Dit Art 
ifirliulrd "anv . , . hr Mur, aful 

frarr I hr rrmtor of it "thr \nlr lihntx t»i ir'ln intinjr^ 

plibli.shitti!^, roitijflriitti*, rxrttitstui, Itnsslani* and 

ifnidififf thr stnnr.*' But fustitr Ihiv hr hi ihtit, lot uni as thr 
existing laxu srrntrd, it undd nut apfdv hrynttd irpradur- 
tions that could hr visihlr /ri thr ryr, I'hr as a whole 

is sialic in character, (hidrrlring it i% thr nnrxlnrwrtl as* 
sumption that Cottgrrss tonld not have nuant to inclndr 
perforated music rolls xrifhtn thr t npyuiih! pintctioin hrt ause 
when the term **musical rontposiinnr inn (nst piatrd in the 
copyright statutes in /»*»'?/ prtloiaird ont\u tens unknown. 
Although Day admits that thr Sopninr (hmit n not hound 
under the rule of stiiu* dn isU hy the dr(i\ton\ of tower federal 
courts until they are rndewed hy the Su jo rate ('nurt. he nnrr* 
theless relies on the uniformity with whsuh the lower tourt 
derisions had held such fie r fora ted loll^ out Mile the (tofiy^ 
right Art, and rites the hjtgli%h jortedrnis to Motilar eflect, 
Holmes was evidently impu mut hy all thi\, and felt that he 
could uol fly in the (nee of udmt wetned the pircHsling jutlit ial 
sentiment. Nevertheless his <riuiv the Irgnl and sm iat mean- 
ing of eofryfight is a gem of analy%i\» and it\ imoining should 
have led him to a dissent. The i%%ue not without some 
economic importance at the time, since, as fust me Ihiy fiointed 
outt there were in some pianolas as thr t'nitrd 

States, and in that year (ram a million to a nnihon and a half 
perforated rails were manufactnted, To a p^rnrration that 
thinks in terms of ASCAB and the omnipresent lukrdiox these 
may be small figures: yet the analogy is not wholly unthont 
point. 

Holmes, J., amrurring: 

In view of tlu* farts and opinions in tins rottniiv and abroad to 
which rny brother Hay has called aiteinion I do not leel jiisiifird 
in dissenting from the judgment of the couri, but ibe result U 
to give to copyright \vm iluut its rational signiiiratue and 

the ground on which it in granted mwi to me to ilnnancb I here- 
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otlu'rs from iiU(‘rfcrt*iU(* wiih the more or less free doinfj; with it 
as oiu‘ wills. Hut in eopyriKlu property has reached a more abstract 
expression. 'The right to exclude is not directed to an object in 
possession or ()Wiu‘d, but is iti '(hicuo, so to speak. It restrains the 
spontaneity of men where l)ut for it there would be nothing of any 
kind to Iiiiuha* their doing as iliey saw fit. It is a prohibition of 
conduct remote from the i)ersons or tangibles of tlic party hav¬ 
ing the right. It may be infringed a thousand miles from the 
owner and without his ever becoming aware of the wrong, It is a 
right whicli could not be recognized or endnred for more than a 
limited lime, and tluu'efore, I may remark in passing, it is one 
whicli hartlly can he conceived except as a [iroduct of statute, as 
the authorities now agree. 

The ground of this extraordinary right is that the person to 
whom it is given has invented .some new collocation of visible or 
audihle points * lines, colors, sounds, or words. I'ho restraint 
is directed against reprfiducing this collocation, although l)ut for 
the invention and tlie siaiule anyone would lie free to combine 
the contents of the dictionary, ilie elements of the S[)ec:iniin, or the 
notes of the gamut in any way that he had the wit to devise. M’he 
restriction is couhiUHl tcj the s[jecili(: form, to the collocation de¬ 
vised, of cour.se, hut one would expect that, if it was to he pro¬ 
tected at all, that collocation would he protected according to 
what was its essence, One would ex[)ect the protection to be co¬ 
extensive not only with the invention, which, though free to all, 
only one had the ability to achieve, hut with the possibility of 
re|n’odu(ing the restdi which gives to the invention its meaning 
and worth. A musical composition is a rational collocation of 
scnnuls apart from concepts, reduced to a iangil)le expression from 
which the collocation can he reproduced either with or without con¬ 
tinuous human inierveniiom On principle anything that mechan¬ 
ically re|)rodiurs that collocutioii of sounds ouglu to he held a 
copy, or if the sialuie is too narrow ouglu to lie made so by a 
further act, except so far as some extraneous consideration of ijolicy 
may oppose. What license may he implied from a sale of the 
copyrighted article i.s a differeut and harder cjuastion, but I leave 
it untouched, as license is not relied upon as a ground for the 
iudgment of the court. 
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MUSIC WITH MEALS 

Herbert v. Shanley Co- 
242 U. S. 591 (1917) 

When Holmes had another chance to protect the copyright 
of the creators of musical compositions, he did so — undeterred 
by the fact that the music had somehow gotten mixed up with 
a meal and was difficult to separate. 

Holmes, J., for the Court: 

These two cases present the same question: whether the per¬ 
formance of a copyrighted musical composition in a restaurant 
or hotel without charge for admission to hear it infringes the ex¬ 
clusive right of the owner of the copyright to perform the work 
publicly for profit. Act of March 4, 1909, chap. 320, § 1 (e), 35 
Stat. 1075. The last-numbered case was decided before the other and 
may be stated first. The plaintiff owns the copyright of a lyric 
comedy in which is a march called “From Maine to Oregon,” It 
took out a separate copyright for the march and published it 
separately. The defendant hotel company caused this march to be 
performed in the dining room of the Vanderbilt Flo tel for the 
entertainment of guests during meal times, in the way now common, 
by an orchestra employed and paid by the company. It was held by 
the Circuit Court of Appeals, reversing the decision of the District 
Court, that this was not a performance for profit within the meaning 
of the act. 136 C. C. A. 639, 221 Fed. 229. 

The other case is similar so far as the present discussion is con¬ 
cerned. The plaintiffs were the composers and owners of a comic 
opera entitled “Sweethearts,” containing a song of the same title 
as a leading feature in the performance. There is a copyright for 
the opera and also one for the song which is published and sold 
separately. This the Shanley Company caused to be sung by pro¬ 
fessional singers, upon a stage in its restaurant on Broadway, ac¬ 
companied by an orchestra. The district court, after holding that 
by the separate publication the plaintiffs' rights were limited to 
those conferred by the separate copyright, a matter that it will not 
be necessary to discuss, followed the decision in 126 C. C. A. 620. 
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The decree was affirmed by the circuit court of a[)pcals. 143 C. C. A. 
4(io, 22(j Fed. 340. 

If the rights under the copyright arc infringed only by a per¬ 
formance wlterc money is taken at the door, they arc very im¬ 
perfectly protected. Performances not different in kind from those 
of the defendants could be given that might com[)Cte with and 
even destroy the success of the monopoly that the law intends the 
jdaintilfs to have. It is enough to say that there is no need to con¬ 
strue the statute so narrowly. The defendants' ])erfc)nnances arc 
not eleemosynary. They are part of a total for which the public 
pays, and the fact that the price of the whole is attributed to a 
particular item which those [)resent are expected to order, is not 
important. It is true that the music is iu)t the sole object, but 
neither is the food, which probably could l)e got cheaper else¬ 
where. The ol)jecl is a repast in surroundings that to |)eopIe hav¬ 
ing limited powers of conversation or disliking the rival noise 
give a luxnriotts pleasure not to be hud from eating a silent meal. 
If music did not |)ay it would be given up. If it pays it pays out 
of the public's pocket. Whether it pay.s or not the [)urpose of em¬ 
ploying it is [>ro{U and that is enough. 


A (iRFA'r CASE AND BAD LAW 

Norihnn Srcurilirs Company v, IL S. 
il)7» 

Holmeses lihrral t*}tlnp;ists have* not said much ahnni the 
Northern .Securities case, except to note Imxo ui it ffolmes 
dimppowted President Phendore Ronseifet/'s exprrlrtiio?ts. 
The sltuy ‘ ligitis up the intricate relationships in ge;/nYd of 
Presidential leadership, economic interests, and the judicial 
process, Put it has voy specific meaning; for the Ntnaheru 
.Securities affair. When Roosevelt was looking; about for a 

^ 1 Imve told the srnr>‘ In the Intituluciion. pp. xxxi-xxxvl, It ran hr pieced 
iup;eihei' ft tan the excUunKe nf letters heiween I'resldeiu Rttosevelt uml Heniy 
(«*ilifil Self*tthin^ Iratn the (Unrrslmudnict nf Thembnr ftn(ixei>ett and 

fferny CafttU /.edge, Vrd. hfti? fDO (njstf,). Fnr a <(»nttnenl see Felix Frankfurter, 
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judge to take GYay*s place on the Supreme Courtj he was ah 
ready in the midst of his ''trust-busting'* campaign, a 7 id he 
knew that the Supreme Court's stand would he crucial in the 
campaign. He thought that four of the Justices--Fuller, 
White, Peckham a 7 td Brewer—were already pretty luell set 
against his trust policies. The next appointee might therefore 
prove the odd-man holding the balance of power on the 
Court. The great constitutional issue as he saw it was that of 
finding in the Constitution power for the natio 7 ial Govern¬ 
ment adequate to deal with problems of national scope. He 
was to call this in ipi2 the "New Natio 7 ialis 7 n." 

And so Roosevelt asked his friend, He 7 iry Cabot Lodge, 
whether Holmes could be trusted. What assurances about 
Holmes's views Roosevelt may have received from Lodge, or on 
what Lodge may have based these assura7ices, toe cannot laiow. 
But whe 7 i the crucial Northern Securities case came befoi'e 
the Court, involvmg the holding compajiy that J. P. Morgan 
and James J. Hill had formed in order to merge the control of 
the Northern Pacific and Great Northern Railroads, Holmes 
voted against the national power to dissolve it. In a later 
letter in ip2i Holmes writes about Roosevelt a 7 id the North¬ 
ern Securities incide 7 it, "It broke up our incipient fiieiid- 
ship . . . as he looked on my dissent to the Northern Securi¬ 
ties case as a political departure {or, I suspect more truly, 
couldn't forgive anyone who stood in his way)^ 

The Northern Securities case was the focus of considerable 
public attention. It was argued before the Supreme Court in 
December ipo^ by distinguished counsel, includmg Francis 
Lynde Stetson for the Morgan partners, and Attorney General 
Knox for the Government. The Court upheld the Government 
by a five-to-four decision. In his dissent Hol771.es Iwed up with 
the conservative wing of the Court —with Fuller, White, and 
Peckham. He wrote an opinion m.uch superior to White's 
dissent, which talked principally of the commerce clause, and 
a fit counterblast to Harlan's majority ojmiion. It is, given 
its basic premises, powerfully reasoned, loith logical acuteness 
and felicity of illustration. The conservative forces might 
well ha.ve rejoiced at the prospect of getting so doughty a 
legal champion. 



AMKRICA AS A GOING CONCERN 


Iloxo shall xor rx^lain nnl)nas\s aitUndc? There are some 
thiags xoe ran only i»;nrss at, fie had an ascetic conrejUion 
of the jtulirial Irrocess: atid the xnnj fad that he had reason 
in susherl that the man xoho had appointed him expected a 
cerlahi decision frtym him in the. case looitld Itaxfe caused him 
to lean haehxeard, 

Moreoxar, Holmes had frnmxdated a clear philosophy on 
combinationsa philosophy most slrikinji;ly stated in his 
Massachnsetts opinions ui Vc^clahn v, (Umincr and PluuL 
r. \V(»(k1s.“ He spoke i}i the first case of *'thc exfernncreasinfy 
miirht n}td scope of roinbinationsp -which xeas Icadhig to '*iha 
or(t;anizaiion of the ximrld," and which he accepted not only 
as inexfitxihte htit not xeithont some relish for ils Darwinian 
implications. He had in tlmse opinions expressly dissociated 
himself from the trade-union philosophy, and. had rested his 
(m’J/ (he rofnmon Itno and. these more basic ”lnxvs 

of life,*' Holmes held a xnexv xohich in its oxini fashion cut both 
xoays: a oiexe of the inexntabilily ruid desirability of combina^ 
tio}}s, xvhether of labor or capital, He xoas Ileus partly pushed 
iuiti his NorlluMii St'curilifs opi}no)i l)y the ''hydraiilir pres¬ 
sure' (d his own past opinions and his deeply vigraiiied 
nalifralist philosophy, 0 }ir differenre tnay, hoxoexier, be noted 
betwemi his Vcgclahn ophiittn and this o}ie. In (he earlier ease, 
the **law of life" coincided with the trettd of the laxus of the 
land and the tiewly emerging forces of democratic pnxoer, to 
which Hohnes xoas usually seusithe. The "laxv of life** xoas, in 
short, also the lato of the denunralic xvilL In llm present case 
the Sherman Art and the democratic xuill were on the other 
side. 

Another element that entered into the fashioning of the 
opinion was Hohne,s*s ingrained ,mise of the romnion law* 
He was immersed in its spirit, he had done his mast ambitious 
single work on it, he felt himself as expert in if as anyone an 
the Court, he approached the inierpvelation of the 

Sherman Act, it wa,s primarily as a common-lnxo lawyer, A}ul 
the Sherman Act in Us phrasing lent itself to such a>i approach. 
It etnbadied the strougly ftdt, although imperfectly fortnulated, 
imrhose a! finhtinut trusts. Hut it had at the same time la work 
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within the medium of the Constitution. It attached itself there¬ 
fore to the commerce poioer of Coiigress. This fact, along with 
the ideology of the competitive system, led its framers to place 
the principal emphasis upon ''restraint of trade,** a concept 
with a long history at common law and a very precise mean¬ 
ing there. 

The men seeking to regulate an economic system at the turn 
of the tioentieth century in America were thus prisoners not 
only of the language and ideology of the eighteenth-century 
Constitution, but also of the language of a common law that 
stretched back into English history for centuries, and that car¬ 
ried toiih it the freightage of the early atte^npts to regulate the 
petty economy of England. It is worth noting that of the txoo 
dissenting opinions in the present case, that of Justice White 
attacks the Government's position from the side of constitu¬ 
tional phraseology, denymg that the dissolution of a holding 
company comes within the commerce power of Congress; and 
that of Holmes attacks it from the side of the common law, 
denying that the history of the concept of "restraint of trade" 
can be made to include combinations that are willingly entered 
into by the parties and that do not exclude from trade a. third 
party not a partner to the combination. "We must read the 
words before us," writes Holmes, "as if the question xoere 
whether two small exporting grocers shall go to jail." This is 
crucial. For by becoming the historian of the comm.on law at 
this point, Flolmes goes beyond what any of the Congressional 
laymen who framed the Sherman Act or the people who ac¬ 
cepted it could have known of the meaning and usage of the 
common-law concept. And he carries over, perha/ps uncon¬ 
sciously, the context of the economic system existing at the 
time the common-law concept was formulated. 

What Holmes fails to take account of is that the people 
wanted trusts prevented, and sought the means most oppor- 
tunely at hand. Judging from the great popular response that 
Theodore Roosevelt's campaign against the Northern Securi¬ 
ties Company evoked, they did think of this huge holding 
company as a trust within the meaning of the Sherman Act 
and did regard it as a menace. Holmes should have knoxon 
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xoays bwnhrd such data in iudicata (hat a lrg;islativa position 
xoas not )na}ii[rstly absurd. While the people and. the legisla¬ 
tors xoere xt}icertain xohether they zoould or could restore the 
coiupetilix'e system, they xoere xiexy clear about their [ear of 
monopolies. What they [eared xuas the [act ilsel[ o[ the roncoh 
(ration o[ xnist t'eotiomie poxoer becaxfse o[ the econarnic and. 
political ronscfiurnres o[ that eoneenbytiion, Holmes speaks, 
at the begi)niing, o[ '*great ease,^'' making "bad laxu" and o[ 
ax>oiding (he in[iuener o[ "some accident o[ immediate oxier- 
xohelmi)ig interest,'* lint to call the moxicment [or antitrust re- 
[nrm an "arrident** xoas xuny like playing xoith xoords. It xuas 
the major attempt n[ the day to ronnterart the [oreas xohirh 
xnoi betie<rd to be de[eating demoernry, IVhile James J, Hill 
xoas (jUtded after the derision as saying that he eared little 
about its ouiron}e that noxo he xoould merely haxfe to sign 
ixo<t eerUfirates instead o[ onethe [net is that the afititrust 
[orres xoere heartened by the nnijority deeisioti, 

Idnis Hot files xoas caught. He did. not xoish to push his oxon 
thetny of eeonomie organization, and he must have knoxon 
that his flortrines o[ judicial self-restraint xoere against him 
here, Hut he could not accept the theoiy o[ Congress, mainly 
bernuse of his knoxoledge of the common laxo and his notions 
about the inevitability n[ combination, /ifid so he [ell back, 
a bit rhetorically, on a plea [or "readifig English intelligeutlyE 
and on afi arduous and ascetic interpretation o[ the literal 
eommofhlam mennifig o[ "restraint o[ trade," 

One other rnnsidernlion against Holmes's xiiexo: the efjcc- 
tixumess o[ the antitrust laxvs depended upon a viexo of the 
srope of the eommerre poxoer, xvhieh Holmes generally inler- 
prefed hroadly. hi this rase he takes the narroxoer xnero. "! can 
see no part of the rnndnet of life xoith xohirh on similar prin- 
riples Congress might no! interfere," This is xui-Holmesinn, 
Ordintirily his to snrh a comment xoould be thni 

there is a pragmatie line that has (o be pricked out befxoeen 
xoliat Cotigress can and cainini do, and that the Coxirt xoill meet 
the extreme hvpothetiral rases as they arise, Holmes here took 
a positioti that xoas against the logic of American dex>elopment 

/iir/iiiii/ //»#» //jyji ttf flit* (ij/ityf* Ifi /)/» 
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later Holmes gave a signal illnstraiion of the broad view of the 
commerce power in Swift v. U. S.^ 

Nevertheless one thing may be said in defense of Holmeses 
consistency. It must be remembered that he was primarily 
a legal craftsman. Technically the present case turned on the 
statutory construction of the Sherman Act. In construing a 
statute the tradition is to give words their commo 7 idaxo mean¬ 
ing, to deinand that innovations be made explicit, to assume 
that Co7igress can still have recourse to redx'afting the statute. 
Holmes tuns exacting in construing a statute and laiitudinarinn 
in construing powers under the Co 7 istitution. He often said 
that there was nothing in the Constitution that prcvexited. the 
country from going to hell if it chose to. Bui once a statute 
was clearly constitutional axid it became a matter of constru¬ 
ing it, Holmes put on his fuost scrupulous spectacles. 

Holmes, ]., dissenting: 

I am unable to agree with the judgment of the majority of the 
Court, and although I think it useless and undesirable, as a rule, 
to express dissent, I feel bound to do so in this case and to give my 
reasons for it. 

Great cases like hard cases make bad law. For great cases are 
called great not by reason of their real importance in shaping the 
law of the future but because of some accident of immediate over¬ 
whelming interest which appeals to the feelings and distorts the 
judgment. These immediate interests exercise a kind of hydraulic 

^See below, p. 231. One interesting subject of speculation is of the possible 
relation between Holmes's opinion in this case and bollock’s views. Pollock paid 
a visit to America ir\ the fall of 1903, and it is not too conjectuval to conjecture 
that he and Holmes had some discussion of the problem of restraint of trade 
(which was so much in the air then), particularly in relation to tlie common 
law they both loved so. When Pollock returned to England, he wrote an article 
for the Harvard Law Review (17, 150 —January, 1904) on the United States Cir¬ 
cuit Court decision in the Northern Securities case, in which his [)Osition as to 
the meaning of restraint of trade was roughly similar to the one Holmes was to 
lake. The case was argued before the Supreme Court December J4 and 15, 1903. 
On January 2, 1904, there is a letter from Holmes to Pollock saying, "I will 
keep my eyes peeled for your remarks on Restraint of Trade,” and adding, quite 
properly, that he could not discuss the case then before this Court, Tltc letter 
referred to Pollock’s article, which appeared in the January issue of the Rrroiew. 
On March 14 the case was decided. Pollock diverged from Holmes in one re¬ 
spect: he went beyond the legal form of the liolding company agreement to the 
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pressure whic h inakevs what prc'viously was dear sc'cmu clotibllul, and 
l)ef()re whic h (‘ven wc^lhsetiled principles of law will bend. What wc 
have to do in this case is to find the meaning of some not very 
dilliculi words. \Vv must try. I have tried, to do it with the same! 
frecHlom of natural and spontaneous interpretation that one would 
be sure ol il the same (|uestion arose tt[)ou an indictment for a 
similar act which excited no public attention and was of importance 
only to a [)risoner before the court, Furthermore, while at timc^s 
judges need for their work the training of economists or states¬ 
men, and must act in view of iheir foresight of consecpiences, yet 
when their task is to interpret and ap|)ly the words of a statute, 
their function is merely academic to begin witlt —to read English 
intelligently — and a consideration of conse(|uences conu's into play, 
if at all, only when the meaning of the words used is o[)en to 
reasonable doubt, 

Tlu' ciuc*stion to be decided is whether under the Act of July 2, 
i8()(), c. (L[7, 2(i Stai. aoj), it is unlawful, at auy stage of the process, 
if several men unite to form a corporation for the purpose of 
buying more than half the .stock of each of two competing inier- 
staie railroad ccunpanic’s, if tlu‘y form the corporation, and the 
cori)oration buys the stock, I will .sn[)pose further that every step 
is taken frotti the I)eginning with the single intent of ending com¬ 
petition between the companies, I make this addition not because 
it may not he and is not disputed hut because, as I .shall try to show, 
it is totally unimportant under any pan of the statute with which 
we have to deal. 

'Fhc statute cd which we have to find tlie meaning is a criminal 
statute. 'Fhe two .sections on which the (Government relics both 
make certain acts trime.s. That is (heir immediate; |)ur[)ose and that 
is what they say. It is vain to in.sist that thi.s is not a criminal pro¬ 
ceeding. 'Fhe words cannot he read one way in a suit which is to end 
in fine and imprisomnem and another way in one which seeks an 
Injunction. 'The ccmsirudion which is adopted in this case inu.st be 
adopted in one of the other sort. I am no friend of artificial inter¬ 
pretations l)e('ause a statute is of one kind rather than another, hut 
all agree that before a statute is to he taken to puni.sh that which al¬ 
ways has been lawful it must expre.s.s it.s intent in clear words. So 
I say we iuuhi read the words l)efnre us as if the ciue.stion were 
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It hits *'every'' contract or combination of the prohibited sort, 
great or small, and “every'* person who shall monopolize or at¬ 
tempt to monopolize, in the sense of the act, “any part" of the 
trade or commerce among the several States. There is a natural 
inclination to assume that it was directed against certain great 
combinations and to read it in that light. It does not say so. On 
the contrary, it says “every" and “any part." Still less was it directed 
specially against railroads. There even was a reasonable doubt 
whether it included railroads until the point was decided by this 
court. 

Finally, the statute must be construed in such a way as not 
merely to save its constitutionality but, so far as is consistent with 
a fair interpretation, not to raise grave doubts on that score. I 
assume for purposes of discussion, although it would be a great 
and serious step to take, that in some case that seemed to it to need 
heroic measures Congress might regulate not only commerce but 
instruments of commerce or contracts the bearing of which upon 
commerce would be only indirect. But it is clear that the mere fact 
of an indirect effect upon commerce not shown to be certain and 
very great would not justify such a law. The point decided in 
United States v. E. C. Knight Co.j 156 U. S. 1, 17, was that “the 
fact that trade or commerce might be indirectly affected was not 
enough to entitle complainants to a decree." CommetTe depends 
upon population, but Congress could not, on that ground, 
undertake to regulate marriage and divorce. If the act before us 
is to be carried out according to what seems to me the logic of the 
argument for the Government, which I do not believe that it will 
be, I can see no part of the conduct of life with which on similar 
principles Congress might not interfere. 

This act is construed by the Government to affect the purchasers 
of shares in two railroad companies because of the effect it may 
have or, if you like, is certain to have upon the competition of 
these roads. If such a remote result of the exercise of an ordinary 
incident of property and personal freedom is enough to make that 
exercise unlawful, there is hardly any transaction concerning com¬ 
merce between the States that may not be made a crime by the 
finding of a jury or a court. The personal ascendancy of one man 
may be such that it would give to his advice the effect of a com¬ 
mand if he owned but a single share in each road. The tendency of 
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provtMU (*oin[)C‘liiu)n, and thus his advice, if not his mere existence, 
become a crime. 

I siaie these general consideraiions as matters which I sliould have 
U) lake into account before I could agree to affirm the decree ap¬ 
pealed from, but I do not need them for my own opinion, ])ecauvsc 
when I read ilu* act I cannot feel sunicictit donbl. as lo the meaning 
of the words to need lo fortify my conclusion by any generalities. 
I'lieir meaning seems lo me plain on their face. 

'l’h(‘ first section makes “every contract, comhinalion in the form 
of trust or otherwise, or conspiracy in restraint of trade or com¬ 
merce atnt)ng the several .States, or with foreign nations,” a mis¬ 
demeanor punishable by line, imprisonment or both. Much trouble 
is imule l)y substiiiuiug other phrases assumed to he e<[uivalent, 
which then are reasoned from as if they were in the act. The court 
below argued as if maintaining c:()m])elilion were the expressed 
object cjf the act. 'I’lu* act says nothing about competition, f stick 
to the exact words used, 'i'he words hit two classes of cases, and only 
two — (iontrat ts in restraint of trade and combinations or con¬ 
spiracies in restraint of iratle, and we have to consider what these 
respectively arc*. Gontracts in restraint of trade are dealt with and 
defined by the common law. 'They arc contracts with a .stranger 
to the contractor’s businevss (ulthough in some cases carrying on a 
similar one) which wholly or partially restrict cite freedom of the 
contracirjr in carrying on that business as otherwise he would. 
'The objt'dion of the eomuum law to them was primarily ou the 
conirac'un’s owu account. The notion of monopoly did not come 
in unUvss the contract coverc*d the whole of England, Mitclirl v. 
Rrynnids, 1 Wms. iBi. Of course this objection did not apply 
to parinershi[rH or other forms, if there were any. of .substituting a 
community of interest where there had bc^en (:om[)etiiion. Tliere 
was no objection to such comhinatious merely as in restraint of 
trade or otherwise unless they amounted to a monopoly, Contracts 
in restraint of trade, I repeal, were contracts with strangers to the 
c'ontractor's l)iisiness, atui the trade restrained was ilte contractor’s 
own. 

CombinaiionH or cons|)iracies in restraint of trade, on tite other 
hand, were combinations to keep strangers to the agreement out 

flw* M'lw* nldprtinn lo fheiti was iu)t an rdnt’rilnn In 
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upon strangers to the firm and their supposed consequent effect 
upon the public at large. In other words, they were regarded as con¬ 
trary to public policy because they monopolized or attempted to 
monopolize some portion of the trade or commerce of the i*ealm. 
See United States v. £. C. Knight Co,, 156 U. S, 1. All that is added 
to the first section by § 2 is that like penalties are imposed upon 
every single person who, without combination, monopolizes, or at¬ 
tempts to monopolize, commerce among the States; and that the 
liability is extended to attempting to monopolize any part of such 
trade or commerce. It is more important as an aid to the construc¬ 
tion of § 1 than it is on its own account. It shows that whatever is 
criminal when done by way of combination is equally criminal if 
done by a single man. That I am right in my interpretation of the 
words of § 1 is shown by the words “in the form of a trust or other¬ 
wise.” The prohibition was suggested by the trusts, the objection to 
which, as everyone knows, was not the union of former competitors 
but the sinister power exercised or supposed to be exercised by the 
combination in keeping rivals out of the business and ruining 
those who already were in. It was the ferocious extreme of com¬ 
petition with others, not the cessation of competition among the 
partners, that was the evil feared. Further proof is to be found in § 7, 
giving an action to any person injured in his business or property 
by the forbidden conduct. This cannot refer to the parties of the 
agreement and plainly means that outsiders who are injured in 
their attempt to compete with a trust or other similar combination 
may recover for it. Montague & Co. v. Lowry, 193 U. S. 38. How 
effective the section may be or how far it goes is not material 
to my point. My general summary of the two classes of cases 
which the act affects is confirmed by the title, “An Act to protect 
Trade and Commerce against unlawful Restraints and Monopo¬ 
lies.” 

What I now ask is under which of the foregoing classes this 
case is supposed to come; and that tjuestion must be answered as 
definitely and precisely as if we were dealing with the indictments 
which logically ought to follow this decision. The provision of the 
statute against contracts in restraint of trade has been held to 
apply to contracts between railroads, otherwise remaining inde¬ 
pendent, by which they restricted their respective freedom as to 
rates. This restriction bv contract with a strano-cr tn thp rnntrac- 



AMERICA AS A GOING CONCERN 227 

Traffic Association, 171 U, S, 505, following and affirming United 
Stales \\ I'yans-'Missouri Frciij^hl Assfn iation, i()(i IJ, S. 290, I accept 
those decisions al)solutely, not only as binding upon me but as de¬ 
cisions whi( li I have no desire lo criiiei/e or abridge. lUit the ju'o- 
vision lias nol been decided and, it seems to me, could not be de¬ 
cided wiilioul a perversion of plain language (o a|)ply lo an 
arrangemeni by which competition is entled through community 
()1‘ interc'sm-an arrangemeni which leaves ilie parlies without ex¬ 
ternal restrict ion, 'That provision, taken alone, does not retjuire 
that all existing competitions shall be maintained. It does not 
look primarily, if at all, to com[)etition. It simply re(|uires tiuit a 
|)ariy's freedom in trade between the Stales shall not I)e cut down 
l>y contract with a stranger. So far as that phrase goes, it is lawful 
to abolish conipi*iition by any form of union, It would seem to 
me impossible to say that the words "every contract in restraint of 
trade is a crime punishable with imprisonment" would send the 
members of a parinershi|) between, or a consolidation of, two trad¬ 
ing corporations to prison--still more impossible to say that it 
forbade one man or corporation to |)nrchase as much stock as he 
liked in botii. Vet tlu)se words would have that elfect if this clause 
of § 1 applies in the deftMidanis here, For it cannot be too carefully 
remembered iliai that clause applies to "every" contract; of the 
forbidden kind - a con.sideraiion which was the turning [)oini of the 
Trans-'Missoiiri /drig/tH Association's case. 

If the statute applies to this case it must b(! liecause the parlies, 
or some of them, have formed, or because the Northern Securities 
Gompany is. a combination in resiraim of trade among the States, 
or, wluu comes to the same tiling in my opinion, because the de¬ 
fendants or stime one of iliem are monopoli/ing or attempting to 
monopoli/e sfime part of the commerce hetvveen the States. Hut ilic 
mere reading of those words shows that they are used in a limited 
and accurate sense. According to [lopular speech, every concern 
inonopoli/es whatever business it does, and if that busine.ss is tradcj 
between two States it monopoliifes a part of llu? trade among the 
States. Of coinse the statute does not forbid that. It does not nuuin 
that all business nntst cease, A single railroad clown a narrow valley 
or through a moumain gorge monopoli/es all the railroad trails- 
nortation ihrotmh that valley or gorge. Indeed, every railroad 
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men into a corporation to build and run such a railroad between 
the States. 

I assume that the Minnesota charter o£ the Great Northern and 
the Wisconsin charter of the Northern Pacific both are valid. Sup¬ 
pose that, before either road was built, Minnesota, as part of the 
system of transportation between the States, had created a railroad 
company authorized singly to build all the lines in the States now 
actually built, owned and controlled by either of the two existing 
companies. I take it that that charter would have been just as good 
as the present one, even if the statutes which we are considering had 
been in force. In whatever sense it would have created a monopoly 
the present charter does. It would have been a large one, but the 
act of Congress makes no discrimination according to size. Size has 
nothing to do with the matter. A monopoly of “any part“ of com¬ 
merce among the States is unlawful. The supposed company would 
have owned lines that might have been competing — probably the 
present one does. But the act of Congress will not be construed 
to mean the universal disintegration of society into single men, 
each at war with all the rest, or even the prevention of all further 
combinations for a common end. 

There is a natural feeling that somehow or other the statute 
meant to strike at combinations great enough to cause just anxiety 
on the part of those who love their country more than money, 
while it viewed such little ones as I have supposed with just in¬ 
difference. This notion, it may be said, somehow breathes from 
the pores of the act, although it seems to be contradicted in every 
way by the words in detail. And it has occurred to me that it might 
be that when a combination reached a certain size it might have at¬ 
tributed to it more of the character of a monopoly merely by virtue 
of its size than would be attributed to a smaller one. I am quite 
clear that it is only in connection with monopolies that size could 
play any part. But my answer has been indicated already. In the 
first place, size in the case of railroads is an inevitable incident and 
if it were an objection under the act, the Great Northern and the 
Northern Pacific already were too great and encountered the law. 
In the next place in the case of railroads it is evident tliat the size 
of the combination is reached for other ends than those which 
would make them monopolies. The combinations are not formed 

fnr niimocp /'vrlTi/'linrr TTiniimj 
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ils narrow area that j^rcat onu's have kj t‘\rlmlc tnhrrs from thc‘ 
giraitT o!u*, anti tlu‘ siauur anatks ilir small mtuuj|Kjlu*s as well 
as ilu' ^reai, 1 lu* vtay wtmls til the ati make suth a tlisiintlitaj 
impossible in fhis cast' and it has tun been attem[Ue<l in express 
terms. 

If tite charter which 1 have intagined ahovr wtiuld have been good 
uoiwiihstattding the montip4»l\, in a popidat sense, which it created, 
one next is led to ask whether and wh\ a ctunbinaiion or cciusolitla* 
tion of existing toads, although in actual rotnpeiiticm. ittto one 
company of exactly tlu* same powers and extean. would he ativ 
mure ohtioxiotts itj the* law. Although it was decicled . . . that 
since the siattite, as before, the States have the power to vc'gidate 
the matter, it was said in the argntttetti that such a consrdidaiion 
would he unlawfith and it srettis to tne that the Ailoruev (ieneral 
was ccmipelled to sav so in oidrt to maintain his case. lUn I think 
that logic would not let him sit»p there or shoit of denying the 
[tower ol a State at the present tittte to authoii/e one rotnpany to 
construct and tjwtt iwcj parallel lines that might tompe^te. 'the 
monopoly wouUl hr the same as it the toads weie tonsoliclated after 
they had lugtnt to compete and it is on the fooling of nitjnopoly 
titai I now am sttp[iosing tlte objectiem made. 

But tfj meet the objection to the pirveniion cd nmipeiiiion at 
the same tttue, t will snpptisr ibai tbicr parties apply to a State 
for (hatters; otie for each cd iwt* new and possihlv competing linc*s 
respectivelv, and one (oi both cd these lines, and that the charter 
is granted tc* the last, I think that chattel would lie good and 1 
think the wlude aignment to the conn ary rests ojt a poptdar in>' 
stead of an acetttat*^ and legal tonerjuiou td what the word *’mte 
nopoli/e** itt the statute means, 

I repeat, that in inv opinion there is no auetn[ii to muno|ioli/e, 
and wltai, I Jiave said, in ntv judgmeiu amounts to the same thing, 
that there is uu cninbinaiion it* lesiiaini td trade, until vitueihiftg 
is done with the inieni to exclude strangers to the tomldnaittm 
fi'ttm competntg with if in ^mtr jiaii of the business winch it tallies 
on. 

Unless I am rtnirely wrong in my undeisianiUng cd wlrat a 
“combination in restraint cd iiade“ means, then the* same monopoly 

t If I ir, > « « * > !> t t koffiril- 1,4. ! t . > t n . 4 4 I 4 t I 4 k. tk. aklk. k..>41 kiik. 
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as he liked of the Great Northern and the Northern Pacilic, even 
if he bought them both at the same time and got more than half 
the stock of each road, 

There is much that was mentioned in argumeni whidi f pass ])y. 
But in view of the great importance attached hy both sides to the 
supposed attempt to suppress competition, I must say a word more 
about that. I said at the outset that 1 shoultl assume, and I do 
assume, that one purimse of the [mrduise was to suppress c(m\peti- 
tion between the two roads, f a[)[)redate the force of ilte argument 
that there arc independent stockholders in each: tliat it (amioi bt? 
presumed that the respective boards of directors will propose any 
illegal act; that if they shonld they could be restrained, and tliat 
all that has been done as yet ivS too remote from th(‘ ilU'gul result 
to be classed even as an attemjit, Not every act done in furtherance 
of an unlawful end is an attempt or contrary to the law. 'I'bere 
must be a certain nearness to the result. It is a <|uestion of proximity 
and degree. CommonwGalth v. JVu.Wcr, 177 Massac busetis, 2(17, 272. 
So, as I have said, is the amenability of acts in iunherance of inter¬ 
ference with commerce among the? States 10 legislation by Gongress. 
So, according to the intimation of this court, is the (|iu‘stion of 
liability under the present statute. . , , But I assume funher, for 
the purposes of discussion, that what lias been done is near enough 
to the result to fall under the law, if the law i)rohiI)its that result, 
although that assumption very nearly if not (|uite contradicts the 
election in United States v. E, C. Knight Co,, ir,(i M. S. 1, lUit I said 
that the law docs not prohibit the result, If if does it must be be¬ 
cause there is some further meaning than I have yet discovered in 
the words ^'combinations in restraint of trade.** I ihink that I have 
exhausted the meaning of those words in what I already have said. 
But they certainly do not require all existing ct)mpetilions to he 
kept on foot, and, on the principle of the Trans^Missouri Freight 
Association's case, invalidate the continuance oC old cnmracis hy 
which former competitoi^s united in the past, 

A partnership is not a contract or combination in restraint of 
trade between the partners unless the well-known words are to lie 
given a new meaning invented for the purposes of this act. It is 
true that the suppression of competition was referred to in United 
States V, Trans-Missouri Freight Assadation, ififi U, .S, 2;|o. hut, as 
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To tniMprfiiiiMi in Ui;u nay is one iliinf», (n snpprrss ii liv 

fusifJH is anniht*i. The law, I saw nnihing about (tnuiuMituni 

ami (»ulv |n(\t‘ius its suppnssitMi by t<juiiatis or (omijinations 
in irstraiiii ol tiadc, ami siuli ({Jiiiratis or (ouibiuatious {\v 
liw llmir diaiiuicr as icsuaiuin^ oadr (roni oihrr IVatuirs ilian 
the supprcssiojj ttl coinpotiiiou uhnu\ “To str wbribur I uiu wnu^*. 
ilu* illusiraiituis pin in tlu* ui^umrut art* ol use. 11 I am, ilum a 
partnership lu'iwtaai two sta^e iliivns wlm hail brrn (tnnpctinnM 
in driving across a state line, or two mertluuus onte cngagrd in 
rival annmme among the Stairs, whrlhrr nuulr alter or belore the 
act, il nttw loniinned. is a trirnr. For, again I repeat, if llie restraint 
on ilie freedom of the* memiiris of a tmuln'nation tausetl liy tlieir 
entering into patituashi]> is a restraint of natle, every sneh com* 
hinaiion, as well ilie small as the great, is within the ad. 

In view of my inter pretaiion of the statute I do not go further 
into the t|uestiou of the power of Gougress. ‘I*ha( has been dealt 
with liy inv Inothrr White ami I tom in in the main with his views, 
I am happy to krmw iliat mtlv a minority td my lnetlnt*n adopt an 
ifiterpretation of tlu* law whit ft ht tnv oftinitiu wttidd makt* ete*inal 
the btllum tnnnutm tnuim uml disintegrate sotietv so far as 

it could into tntUvidna! atoms. It that were its intent t should regard 
calling such a law“ a regiilation of ttimnunte as a mere pretense. It 
would he an at{em[it to lecniistriut scuieiv. I am not comcntietl with 
the wisdom td suth an atternja hni I helic ve that Gongrt'ss was not 
entrusted hy ifte (antstiiution with the power tti make it and I urn 
deeply [lersuadrd ih;u it has not tried. 

I mn authori/etl to say that the Chief fiisiice, Mr. Justice White 
and Mr. Justice iVckhsiin concur in this dissent. 
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Sw$fi nrul Ca, V. U, S, 
itft If. S. g7rj (ttjtif,) 

A ytnr nfter hh Amrnt in tht Northern Secnriites rcite, in 
htitl Inkrn n mitram vitm o{ iht ttfirnihan itj l)w 


ing tons not. In the earlier case there was no claim that third 
parties tv ere being shut out of the 7 narkei by the combination 
between! the iiuo rnilroads; here they were. In the earlier case 
the problem loas one of defining restraint of trade; here it was 
one of defining interstate commerce. Technically, therefore, 
Holmes could make intellectual ends meet. Yet the fact is that 
he is much more comfortable here, in his broad viexo of the 
constitutional poioer. 

There were about thirty firms in Chicago, Omaha, St. Joseph, 
Kansas City, East St. Louis, and St. Paul engaged in the meat 
industries: buying livestock m their stockyards, slaughtering it 
and preparing it as meat in their packing plants, selling and 
shipping the meat beyond state lines. The Roosevelt adminis¬ 
tration proceeded against them under the Sherman Act on the 
charge of collusive bidding, price-fixing, and restricting supply 
in order to push up prices.^ Several elements in the mtellectual 
climate at the time made such a suit possible. The Report of the 
Industrial Commission , then in progress, revealed the 

facts of m.onopoly conditions in the industry; and the work of 
the Muckralters, particularly that of Upton Sinclair in his 
novel. The Jungle, published in igo 6 , directed the public at¬ 
tention to conditions in the meat industries. 

The defendants m the case relied principally on the Sugar 
Trust case, in which the Sherman Act had got off to a bad 
start when the Court drew a line between doing somethmg 
about stock ownership a 7 id doing so 7 nething about restraint 
of trade. The Addyston Pipe case^ qualified the Sugar Trust 
case somewhat. Exit the Swift case virtually overruled it. ' 
Holmes, to be sure, is careful not to do so explicitly, but rather 
to distinguish the ixoo situations the ground that the acts 

^This was one of the two suits which the government instituted under the 
Sherman Act in 1902; the other was the Northern Securities suit. Sec Walton 
Hamilton and Irene Til!, Antitrust in Action, TNEC Monograph lO (1910) 
Appendix G. The same monograph gives an excellent description of the whole 
pattern of antitrust enforcement, and of the difTicukies of enforcement in the 
early years, 

^ Addystoti Pipe & Steel Co. v. U. S., 175 U. S. 211 (1899), The sugar case was 
U. S, V. E. C. Knight Co., 156 U. S. i (1895) • 
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romlilditnul tif m thr Sugar‘TruM wnr th(w of VKnuifar- 
nnv% tdhild lidir thry ttu* (htnr (tf salt*, XtUTVthahwSt ihr Swifl 
(/e*rrM‘<u) makt's ihr fmitil (hr Kuiglu (/ffUi’fUi sirava 

atU til tnakr: that tumnuite is /n hr stru as jmrt of thr hrtmd 
Uifirnarat tij nuHtiniu hjr; that frr/i acts tohidi arc* ia thtun- 
sdrrs imltiatlually iutuntatc ia charat tcr aa<l thcrriorr subject 
la state taiitial may as jmrts af a marc f*;rncral framcjcark - 
he itUcrstntc tn t harm ter auti therefare subject to (louvres- 
siaual ctmtial: and that cammerce is in fact, like all m(Hlern 
hmitiesst ’*« i ntuiumun lelnch its lacal fihases have became 
submerged/' 

Chief fustice 7'aft urns later tn call Swift Ih S. a *'milestane 
in the interfiretatian af the catnmerce clause'*;'^ and in a tetter 
in Pallack in llahnes anticipated the ctimpliment by say¬ 
ing af YVt/rv detnian in Htadnrd v, Wullair ® that it ^'expressed 
the mtn^ement af interstate ctanmerfe itt a large and rather 
masterly In that case 7%tft upheld the Packers and 

Stackyards Att. Uidmes's tatH apiniau in the Swifl case pre¬ 
pared the grtiund far the enactment u/ that and other legisla* 
tian. Hut the piahletn af manoptdy in meat pat king still re¬ 
mained n taufens af the antstiust laws, in /oau a canseni de¬ 
cree entered in another suit against Swift and Co, and 
the other fankeis, latigatnun continued from tt( /r;73 

white the ptokeu songjtt to have the detiee vaulted or modi¬ 
fied. The Mnr ^eathed the Supreme Conit (wife mtoe- in 
and 

Hcdinri, fnr thr ftiinrtr 

"rhi*t i^aii uppral from a dinrrr of tht^ (»irtuit (‘riurt. uu (ItnuuriTr, 
graruitig an iujuuuinn agairnt ihr* u|»|^^ll;mtV cfjiuinis^iiuu uf al- 
Irgrd viuIaiiniiH id liir \ti ui Jtdv 5j» iHtju. c, afi Slat, aui), **10 
jirutru tiiulr and tmmtirur agaitm uidawfid irHtiuiiUH uiul tuuuup« 
ulirn , . ^, “f u %»uii u[i thr hill lumr Hhnrtly, it cluugr'* a (oin- 

ti%r H»u»U tsrtr 4 ^ 4 |.t***«l ilrwiif (tir tUHliiht* lit (lir {a'lC’i 

Thr TwntucJn at Shr Saf^rnnr Caiite CU|^7), 

^ tiiiiiifti f aaSiisr Oiir I sS> «»/ CJin^U(a S, dtirn, SlliS tr -S. I, ' 

I' S VVa 

IS U k/i loisfss . 
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bination of a dominant proportion of the dealers in fresh meat 
throughout the United States not to bid against each other in the 
live stock markets of the difhircnt States, to bid up prices for a 
few days in order to induce the cattle men to send their stock to 
the stock yards, to (ix prices at which they will sell, and to that end 
to restrict shipments of meat when necessary, to esial)lish a uni¬ 
form rule of credit to dealers and to keep a black list, to make uni- 
fonu and improper charges for cartage, ai\d (inully, to get less than 
lawful rates from the railroads to the exclusion of competitors. It 
ivS true that the last charge is not dearly siatetl to be a pan of the 
combination. But as it is alleged that the defendatus have each and 
all made arrangements with the railroads, that they were exclusively 
to enjoy the unlawful advantage, and that their intent in what they 
did was to monopoli/e the commerce and to prt'vent competition, 
and in view of the general allegation to which we shall refer, we 
think that we have stated correctly the purport (d the bill. . . . 
After all the specific charges there is a general allegation that the 
defendants are cons[)iring with one another, the railroatls and 
others, to monopoli/e the supjjly and disirilnnion of fresh meats 
throughout the United vStates, &:c„ as has been stated above, and 
it seems to us that this general allegation of iuieiu colors and ap¬ 
plies to all the specific charges of the bill, VVluitever may be tliought 
concerning the proper construction of the statute, a bill in e(iuiiy 
is not to be read and construed as an irulictnieni would have been 
read and construed a hundred years ago, but it is to be taken to 
mean what it fairly conveys to a dispassionate reader by a fairly 
exact use of English speech. Thus read this bill seems to us in¬ 
tended to allege successive elements of a sitigle connected 
scheme. . . , 

The general objection is urged that the bill does not set forth 
suflident definite or sjiecific facts. I’his olijectioii is serious, Inn it 
seems to us inherent in the nature of the case. 'Tlie scheme alleged 
is so vast that it ])resenis a new problem in pleading, ff, as we must 
as.sumc, the scheme is entertained, it is, of course, contrary to the 
very words of the statute. Its si/e makes the violatie)n of the law 
more conspicuous, and yet the same thing makes it impossible to 
fasten the principal fact to a certain time and place. 'The elemenis, 
too, are so numerous and slufting, even the conslituetu rjaris 
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The liw has hrcii uphc’hl, and tluat'fniv wr art* hniiiul in ( iduKt^ 
it nnlwithsianding ilu sc dillit uliirs. On (lu- nilu-i hand, \kc i-t|uallv 
arc hound liv ilu* (iiM piinciplts nl jusiitt* not to vantiion a dititc* 
so vague as lo put the whedr toiulml til the tlelriulants' husiness at 
the peril tif a sunnnt»ns for toniempi. We tanniti issne a grneud in* 
jinuiion against all possihic* hieathes o{ the law. We must steer liC’ 
twc?cn (Iu*se opptisite dilhtulties as liest we tan. 

'I'he .scheme' as a whtdt' sreins to us in lie wit Inn reach «»l the 
law. '(’he constiiueui eUmients, as we havt' staled tin in. are enoiigh 
to give lo the scheme a luidv and. loi all that wc* tan sav, to at 
complish it. i\fot(*o\er, whute\(*r we inav iltink td them st-paialely 
when we takt* iluan up as distint l t lunges, they ait* allegtal snh 
(icienily as elements of tlie stht nu*. ft is snggtsiett that the sevt-ial 
ael.s (lunged are lawful and that initui t,in make im dilleieme. 
Ihil they are homul ttigeilier as the pat is ol a single plan. 1‘ht* plan 
may make the pat ts nnlawftd.. / ihrtn w I In* nMon, tip, I K S. tci p :;inli. 
"rite Matntt'gi\(‘s this pttueeding agaittst tomhinaiions in u stiaint 
of comtiteite among the States and against aiietnpis to tnont»p<iU/e 
the same. Itneiit is almost c*sseniial (ti sinh a tominti.ttiott and is 
essential to site It an attempt. Wdu ie atts ate not suifuietii in thmu 
selves to (utuiuce a restilt which t(ie law seeks to pieveni (or 
iiibiattce. the ntonii|Hdy Imt ncpiire (titth(-r acts in adtlition to 
the ttieie force s of ttatnre to htiitg fliat ic snli tt* pass, an inti in to 
bring it to pass is tietessary in iUilet to product* a dangcaiius pi ole 
ability that it will happen. I^rtnlrr, tyy Mass, 

afiy* when that intent and the tonsc*t|uent dangerous proh^ 

ability exist, this statntcu like many others and like the commmi 
law in some cases, directs riseU against that dangrrons pretbability 
as well as against the completed rtsctlt. What we have^ said dis|Mnrs 
imidentally of the ohjeiiton to the bill as muUi(ari«ms. J he unity 
of the platr einlnaces all the (larts. 

One further ijlm‘i\aiitin shoidd he made, Vltlurngh the* com 
blnation alleged ernbrates restiaiiit and mono[ioh of tiade wirlu'n 
a single State, its dfici upon lornmeice among the hiaus is not 
arciderrfal, secondary, remote cn merely [irohablr> (bi the alhga^ 
lions of the tiill the latter cctminerce no less, perhaps even uime, 
than ttmimerce witliin a single State is nn objett of attack. See 


236 THE MIND AND FAITH OF JUSTICE FIOLMES 

several specific acts and courses of conduct are done and adopted. 
Therefore the case is not like United States v. E, C. Knight Co., 
156 U. S. 1, where the subject-matter of the combination was manu¬ 
facture and the direct object monopoly of manufacture within a 
State. However likely monopoly of commerce among the States in 
the article manufactured was to follow the agreement it was not a 
necessary consequence nor a primary end. Here the subject-matter 
is sales and the very point of the combination is to restrain and 
monopolize commerce among the States in respect to such sales. 
The two cases arc near to each other, as sooner or later always 
must happen where lines are to be drawn, but the line between 
them is distinct. Montague & Co, v. Loivry, 193 U. S. 38. 

So, again, the line is distinct between this case and Hopkins v. 
United States, 171 U. S. 578. All that was decided there was that the 
local business of commission brokers was not commerce among the 
States, even if what the brokers were employed to sell was an ob¬ 
ject of such commerce. The brokers were not like the defendants 
before us, themselves the buyers and sellers. They only furnished 
certain facilities for the sales. Therefore, there again the clFects of 
the combination of brokers upon the commerce was only indirect 
and not within the Act. Whether the case would have been different 
if the combination had resulted in exorbitant charges, was left 
open. In Anderson v. United States, 171 U. S. 604, the defendants 
were buyers and sellers at the stock yards, but their agreement was 
merely not to employ brokers, or to recognize yard-traders, who 
were not members of their association. Any yard-trader could be¬ 
come a member of the association on complying with the conditions, 
and there was said to be no feature of monopoly in the case. It was 
held that the combination did not directly regulate commerce be¬ 
tween the States, and, being formed with a different intent, was not 
within the Act. The present case is more like Montague Co, v. 
Lowry, 193 U. S. 38. 

For the foregoing reasons we are of opinion that the carrying 
out of the scheme alleged, iDy the means set forth, properly may 
be enjoined, and that the bill cannot be dismissed. 

So far it has not been necessary to consider whether the facts 
charged in any single paragrapli constitute commerce among the 
States or show an interference with it. There can be no doubt, we 
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parlicuhus, aiul will consitlrr (hr nmrs|KjiKling purls of the in- 
jiinrlion al (hr sumr tiuu*. “The Ium ([iirMion arises on tlu‘ sixth 
lion.‘rhat (harf»t‘s a (tnnhin;ui<ni of inclcp(*iulriu draltu's to rrstriit 
the toinprlition of tlu-ir aj^tuns when pinthasin^^ stock for ihrin 
in the Mock \anls. Thr pnit liasrrs and thrir slaughtering esiahlisln 
luents are hugely in dillereni States front those of the stock yards, 
and the selleis ol the tattle, jiethaps it is not loo much i<t asMune, 
largely in tlilltunti States fimn eiiluu. I'he intent tjf the ttnidjinaiion 
is not luertdv to restiict tmupt'iiiion auitutg the parlies, hui, us we 
have said, hy Itnte of the genetal allegaiitm at the end of the hill, 
to aid in an attempt to monopoli/e ((Mnnunte among ilte States, 

It is said that this (haige is too vague and that ii does not set 
forth a cast* of cumnteite among the States, ‘Taking u\\ the latter 
ohjeution Inst, (omtuertc' among the Slates is not a tetluutal U-gal 
comeption. Imt a pt.utiial om*. thawn from the ccnirse of business. 
\V'hen tattle ate sent for sale frtnn a phue in one Slate, with the 
expectation that thrv will end tlieir transit, after purchase, in an¬ 
other, ami whmi in ellet t thev do so, with tmly the interruption 
netessarv it* lunl a ptntluistn at the stock vards, and when lids is a 
typical, ctmstatiih letuning course, the tinrent thus existing is a 
cinrent td ctuinutur among the States, and the purchase cjf the 
cattle is a pail amt iiuitlrni of smh ttimmeue. \Vhai we say is 
true at least ol smh a ptntluise hv tesidruis in another State from 
that fd the seller amt of die tattle. And we need not trouble our¬ 
selves at tin's lime as to whether (he statute could he escaped by 
any anaugemrm as to the plate where the sale in point of law was 
consummated St*e Xtnl^ilk HVs/ero H\. v. Sims, itp lb S. 

Bm the sixth sniiou of die fntl charges an inierlerence with such 
sales, a restraint of the parties hy mutual tontriui and a conddmn 
don not to «om|HMe in order to mono|Hdi/e. It h immaterial if the 
section also embraces domestie transactions. 

It slumld lie added dial the cattle in the stock yard are not al 
rest even to ihi' «xieiit that svas held sudicieni to warrant taxation 
in AmtiHiiii Sfee/ iV ITdr (*n. v, S/ieed, it)a tb .S. f,oo. Uut it may 
he that the ijtiesiion ctf taxation does not depend Ujion whether 
the iirtiile taxed mas or mas mu he sahl to he in the course of 
commeice between the States, hut depends upon whether the tux 



2^8 THE MIND AND FAITH OF JUSTICE HOLMES 

fendants’ agents to refrain from bidding against one another at the 
sales of live stock, is justified so far as the subject-matter is con¬ 
cerned. 

The injunction, however, refers not to trade among the States 
in cattle, concerning which there can be no question of original 
packages, but to trade in fresh meats, as the trade forbidden to 
be restrained, and it is objected that the trade in fresh meats 
described in the second and third sections of the bill is not com¬ 
merce among the States, because the meat is sold at the slaughter¬ 
ing places, or when sold elsewhere may be sold in less than the 
original packages. But the allegations of the second section, even 
if they import a technical passing of title at the slaughtering places, 
also import that the sales are to persons in other States, and that the 
shipments to other States arc part of the transaction — “pursuant 
to such sales” — and the third section imports that the same things 
which are sent to agents are sold by them, and sufRciently indicates 
that some at least of the sales are of the original packages. Moreover, 
the sales are by persons in one State to persons in another. But 
we do not mean to imply that the rule which marks the point at 
which State taxation or regulation becomes permissible necessarily 
is beyond the scope of interference by Congress in cases where .such 
interference is deemed necessary for the protection of commerce 
among the States. Nor do we mean to intimate that the statute 
under consideration is limited to that point. Beyond what we 
have said above, we leave those questions as we find them. They 
were touched upon in the Northern Securities Company Case, 139 
U. S. 197. 

We are of opinion, further, that the charge in the sixth section 
is not too vague. The charge is not of a single agreement but of 
a course of conduct intended to be continued. Under the Act it is 
the duty of the Court, when applied to, to stop the conduct. The 
thing done and intended to be clone is perfectly definite: with the 
purpose mentioned, directing the defendants' agents and inducing 
each other to refrain from competition in bids. The defendants 
cannot be ordered to compete, but they properly can be forbidden 
to give directions or to make agreements not to compete. See 
Addyston Pipe ir Steel Co, v. United States, 175 U. S. 211. The 
injunction follows the charge. No objection was made on the ground 
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in which such directions and agreements are forbidden. The trade 
in fresh meat referred to should be defined somewhat as it is in the 
bill, and the sales of stock should be confined to sales of stock at the 
stock yards named, which stock is sent from other States to the 
stock yards for sale or is bought at those yards for transport to 
another State.® 

SOCIAL DESIRES AND DR. MILES’S 
MEDICINES 


Dr. Miles Medical Co, v. Park and Sons Co, 

220 U. S. 373, 409 (1911) 

Several times in Holmes one finds a combination of vigorous 
legal analysis with dubious economic reasonmg. The Dr. Miles 
Medical Co. case is perhaps the best instance. 

The Miles Company had loorked out a very careful plan for 
resale price maintenance. All jobbers buying its medicines 
agreed to act as its agents a.nd to sell the products to retailers 
and other wholesalers only at a price fixed by the company, 
and only by making a second set of resale price maintenance 
contracts in turn with them. The defendant company had 
bought large supplies from the agents of the Miles Company 
and had entered into the contract^ but had then broken the 
price terms of the contracts, reselling the medicines to other 
wholesalers and to retailers to be sold at cut-rates, as what 
we should today call ''loss-leaders,*' 

The majority of the Court, through Justice Hughes, held 
that the price-maintenance scheme could, not he enforced 
through an injunction, and that the second set of contracts 
(xuith the retailers) were in restramt of trade and were illegal 
both at common lazu and. under the Sherman Antitrust Act, 
In a long opinion Hughes reasoned that the second set of con¬ 
tracts were not between the company and its agents —al¬ 
though the term "retail agency contracts" was used — but 
between the company and all prospective purchasers. Thus 
the restraint which xuas purely internal in the first set of 
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**most of the jobbers and wholesale druggists and a majority 
of the retail druggists of the country,'' and had as their pur- 
pose ''the control of the entire trade," they clearly affected the 
market. The essence of the coinmondato conception of restraint 
of trade, Hughes went on, is harm to the public interest. 
"Agreements or combinations between dealers, having for their 
sole purpose the destruction of competition and the fixing of 
prices, are injurious to the public interest and void. They are 
not saved by the advantage that the participa 7 its expect to 
derive from the enhanced price to the consumer.' 

Holmes was the sole dissenter.^ After disposing of some 
technical preliminaries, he took several lines of attack. By 
agreeing that the first set of coiitracts were enforceable, 
Hughes had left himself vulnerable, and Holmes made di¬ 
rectly for the opening in his armor. "By a slight change in 
the form of contract the plaintiff can accomplish the re¬ 
sult. . . . If it should make the retail dealers also age 7 its in 
law as well as m name and retain the title tiniil the goods 
left their hands I cannot conceive that even the present en¬ 
thusiasm for regulating the prices to be charged by other 
people would deny that the owner was acting within his 
rights." 

But the second line of attack was more fundamental: that 
"toe greatly exaggerate the value and importance to the public 
of competition in the production or distribution of an article 
... as fixing a fair price. What really fixes that is the compe- 
titio 7 i of confiictmg desire. . . . The pomt of most profitable 
returns marks the equilibrium of social desires and determines 

^Justice Lurton took no part in the decision of the case, hut it is clear he 
would have voted with the majority. He had decided the same case in the same 
way while on the Circuit Court of Appeals, and Justice Plughcs adopted much 
of his reasoning and language. For a detailed discussion of the legal history of 
resale price maintenance contracts, see Seligman and Love, Price Cutting and 
Price Maintenance (1932), 42-89. The present case has generally been considered 
the decisive one in the whole sequence. While the Hughes opinion leaves much 
to be desired and is technical and narrow in its legal grounds, it has been 
followed by the Courts. They have, however, held that the manufacturer can 
refuse to sell to the retailers who cut prices, but even here they have kept 
him from using this refusal as a threat. Where the manufacturer makes the 
distributor his agent he may give him instructions on price. The principal 
cases after the present one are Bauer and Cie v, 0 *Donnell, 229 U. S. i (1913); 
U. S.v. Colgate and Co., 250 U. S. 300 (iQio) \ F. T. C. v. Beech-Nut Packing Co.. 
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the fair price in the only sense in which I can find meaning 
in those tvords.'* One could not ask a better statement of the 
subjectwe or marginahutility school of value theory in eco¬ 
nomics, Holmes rejects the idea of price as determined by the 
cost curve or even by the distributive competition of the 
market, but assigns the determining role to the competitive 
play of desires in our minds. 

Holmes xvas no technical economist as he was a technical 
lawyer, and though he xoas a brilliant amateur at anything he 
turned his mind to — whether metaphysics or Greek tragedy 
or the history of etchings or economic theory — he did not 
have the discipline or the competence to support the magis¬ 
terial assurance luith xvhich in this field he made and destroyed 
theories. Someone might have ansxuered his opmion by re- 
xnmding him that the common laxo did not enact Eugen von 
Bdhm-Bawerk*s Positive Theory of Capital. In a previous 
Massachusetts opinion, Plant v. Woods, he had similarly and 
brilliantly stated his belief in the wage-fund doctrine.^ But 
there he had done so as an aside, making it clear that what 
economic theory of wages you held was irrelevant to the de¬ 
cision. Here his theory is quite central to his own decision, 
and he also sees the Courtis decision as based on a theory of 
price as determined by competitive production and distribu¬ 
tion. 

One may say in his defense that he was seeking to follow 
out his general doctrine of judicial laissez faire. He does not 
see the Sherman Act as applying directly. In the absence of a 
statute, which might have covered the case and might have 
been based on a not unreasonable — even if invalid —eco¬ 
nomic theory, he prefers to leave the play of economic forces 
as it is, and 7 iot interfere with Dr. Mileses contracts. The 
difficulty, of course, is that Holmes conceives of a natural 
economic system xvhich functions for Peter but does not fmic¬ 
tion for Paul. If, regardless of Dr. Miles*s contracts, fair price 
will be determined by the equilibrium of social desires, then 
the same ought to hold also regardless of the Park Company*s 
breaking of those contracts. The action of the Miles Company 
in making its prices what we should today call *'sticky,** in 
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taking them out of the market mechanism and making them 
**administered prices/' is no part of a natural economic order, 
but is just as man-made as the Sherman Act or the decision by 
Justice Hughes. 

In reality the Court was faced with a choice between eco¬ 
nomic strategics in determining prices: whether to use the 
strategy of the resale price-mainte 7 iance contract, enforced by 
the Coiat, or that of the Sherman Act, also enforced by the 
Court. In the first case the prices are subject to the economic 
power of the producing company, backed by the judicial 
process; in the second case they are made subject to the eco¬ 
nomic power of the strategically large wholesalers or retailers, 
using the product as a paion in their competitive struggle, and 
again backed by the jtidicial process. In the first case the pro¬ 
ducer achieves some security and maximizes his profits; in the 
second case the consumer gets the benefit of loioer prices, but 
may have to make up for it on other commodities. Thus the 
economic issue was by no means as clear as either Justice 
Hughes or Justice Holmes seemed to make it. Because of the 
confused economic situation of which the Miles case tons an 
expression. Congress in ipi/f passed the Federal Trade Com¬ 
mission Act. But as the judicial history of that act and the 
current controversies over such state legislation as the Feld- 
Crawford Act in New York were to show, the economic prob¬ 
lem is still with us.^ 

In one respect Holmes was thoroughly consistent here. Or¬ 
dinarily judges act as economists in their decisions but will not 
admit it. Their economics is part of what Holmes called 
their *'marticulate major premise." Holmes here made his 
economics articulate and candid. Where he got it toe shall 

®The considerations of policy usually advanced for resale price maintenance 
are that without it the product may become part of retail price wavs and lose 
its prestige; that the manufacturer has created a market for his brand by national 
advertising and has a vested interest in the maintenance of the market; that 
price-cutting reduces the number of retail outlets; and that a brand is a form 
of copyright or patent, and carries with it exclusive rights and corresponding 
control. For a critical discussion of the last point with respect to patents as a 
whole, see Walton Hamilton, Patents and Free Enterprise, TNEC Monograph 
31 (1941). The Federal Trade Commission held two elaborate investigations of 
the whole problem in 1929 and 1931 and published reports. Under the NR A, 
when antitrust restrictions were relaxed, some of the codes permitted resale 
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not. know until an atlrtjunir hini^jalihy tails ns u'hat hix 
fwniir rraditn^ nnt\ at ttdlryx ami njtrr, atnl u*hat inltnnifrs 
shafunl It is rannnnn tkinkiny, Tlinr ma stnnr ntit*ttttnt\ in Ins 
Irttrrs tn VnlUnh at at>nn( tha tinir ttf tlit\ tlt'ti\inn, intlnat' 
iny^ that ha iras n adniy tha sat and nlsthnt nf k lv’s Puiltiplrs 
of KconoinitH (udnth Irans ni t/ta diiattitm nf ntenyinal ntdttv 
ihat^ty) , and that ha had .tlfiad Marshtdrs janitnts PiiiuiplrH 
of Kc'onomtcs nnth him, xahathar ha aaar vand tham at this 
thna tfV nnt. *7 hai^a harn axntsinj^ m\salt,** ha writas a (aw 
months altai tha Mil<‘% tasa, ”j^om raadinyf your Mtnshall of 
whom t had thnnyltt. and snstaad at this mtnnant am Inti tif 
Fairfaxes l^awo/* ^ lint it is a hit fntda to aiyna math aithai 
xoay from notatitms lika this. Ilnlmas did nut willinyls' raad 
trrhniral at umunit v. ///v thinkin^^ on this sroia wtis tha tlis-^ 
(illation of tha idaas ha hatl /nt had ufi mihai aarlw midlad 
(war durinti tha totirsa tif yaan and (dtad into his otliar 
phihno/thn at rtatas,^ 

Molnu\*8, f. cli?»stiuiug: 

in u liilt !tt rfHUain du* tlrfnulaiu frrjin intlucing, by rtjr- 
rupliou ;.uul fiaiHl, agrni*» of tiu' plaiutilf ;uul luirthuMn*^ fnnu ii 
to break their nimraci^ lun to *iell its gtimK below u untain ptitr. 
1 ‘hcre mv two (oturacts ttnuemnl. 1 hr first is that ul the jfjbbrr 
or wltolrsah* it» whom the plaintiff nmsigns its ^ocuK, uml I 

will say u few wonts abtnn that, ahhoti^h it is mu this luanrh of 
the rase that inthues me if» speak. ‘I liat they are a|t:euts and mu 
hnyent 1 nndersianci tr> lie tomeded, and J tlo tuu see how h tan 
he denied. We have nothini^ liefore us hut the form and the alleged 
elfert t)f the written insti tuneni, and they hot It are express that the 
title to the gotnls is to rrnuttn in the plaintiff luiiil at tual sale as 
perinilied hy the tontraci. So far as tltis ttuuratt limits the att- 
thority td tlte agents as agertis I do mu understand its valitliiv to 
l)e dis[mied. Hut it is rortstrtted ixho to permit the (Uirrhase tjf 
medirine hv roinignres from other ronsignees. and to make the 
spec ifuatittn t»f pri«ts applitafde iti gornh purthasrtl as wtU 

^ Il f. 10^5 tb*f^ ojji *). 

® faiimk. iruitlrnutb. frti streri^ly Hnlrurs alwutt tlie of the 
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as to goods consigned. Hence when the bill alleges that the de¬ 
fendant has obtained medicine from these agents by inducing them 
to break their contracts, the allegation does not require proof of 
breach of trust by an agent, but would be satisfied by proving a 
breach of promise in respect of goods that the consignee had 
bought and owned. This reasoning would have been conclusive in 
the days of Saunders if the construction of the contract is right, 
as I suppose that it is. But the contract as to goods purchased is at 
least in the background and obscure; it is not the main under¬ 
taking that the instrument is intended to express. I should have 
thought that the bill ought to be read as charging the defendant 
with inducing a breach of the ordinary duty of consignees as such 
(Sioift V. United States, ig6 U. S. 375, 395), and, therefore, as en¬ 
titling the plaintiff to relief. Angle v. Chicago, St, Paid, Minneapolis 

Omaha Ry. Co., 151 U. S. 1. 

The second contract is that of the retail agents, so called, being 
really the first purchasers, fixing the price below which they will 
not sell to the public. There is no attempt to attach a contract or 
condition to the goods, as in Bohhs-Merrill Co. v. Straits, 210 U. S. 
330, or in any way to restrict dealings with them after they leave 
the hands of the retail men. The sale to the retailers is made by 
the plaintiff, and the only question is whether the law forbids a 
purchaser to contract with his vendor that he will not sell below 
a certain price. This is the important question in this case. I sup¬ 
pose that in the case of a single object such as a painting or a 
statue the right of the artist to make such a stipulation hardly 
would be denied. In other words, I suppose that the reason why 
the contract is held bad is that it is part of a scheme embracing 
other similar contracts each of which applies to a number of sim¬ 
ilar things, with the object of fixing a general market price. This 
reason seems to me inadequate in the case before the Court. In 
the first place by a sliglu change in the form of the contract the 
plaintiff can accomplish the result in a way that would be beyond 
successful attack. If it should make the retail dealers also agents 
in law as well as in name and retain the title until the goods left 
their hands I cannot conceive that even the present enthusiasm 
for regulating the prices to be charged by other people would 
deny that the owner was acting within his rights. It seems to me 
that this consideration by itself ouorht to trive us nause. 
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no l) 0 (ly of prm'dout that by inehu'ial)lc logic mitiircs the coib 
clusioo to winch the (!otin has amw, 'The (onchision is readied 
by extending a tertain (fMKt’ptifni of puhlit policy to a new splierc*. 
On such inatieis we are in [u'lilnus ((luntiv. I think that, at least, 
it is safe to sav iliat the most enlightened judit ial polit y is n» let 
peoiile nianage tiudr own (uisiness in their tiwn wav, unless the 
ground for interfeiriut* ts vt*iy dear. What then is the ground 
upon which w<‘ interfeie in the present tase;- Of (onrse. it is not the 
interest of the inoihuer. No tnie, I judge, tares for that. It hartUy 
can be the interest ol sniuuilinate vendois. as there st-euis to he no 
particular reason lot pielerring them to the originator ami lirst 
vendor t)f the prtnlut i. Pei haps it may lie assnnu’tl to lu‘ the interest 
of the consumers ami the puhlit. On that ptiini 1 tonless that I 
am in a tnimnitv as to larger issues than art* ttmterned here, I 
think that we greatly exaggerate the value ami imptniante to the 
[luhlic of ttimprtititin in the pnuluttion or tlisirilnnion of an 
article (here it is only distrilnuion), as living a fair piite. What 
really fixes that is tlu* itunpetiiion of lonllitting ilesiies, We, mme 
of us, can have as miuh as we want of all the things that we want. 
7'herefore, we have to thoose. As soon as the piite of sumeihing 
that we want goes almve the point at width we aie willing to give 
up other things to have that, we tease to liny it ami buy some' 
thing else. Of ttmrse, I am speaking of things that w<* tan get along 
wiihoiu, ‘1‘htiT mav be nett*ssaiies ibar sooner or later must be 
dealt with like short latitms in a shipwietk, hut they aie not Dr. 
Miles’ medidnes. With rq^ard to things like the latter it seems to 
me that the point tif most profnatde reiuins maiks the eipnlthrium 
of social desires aiul tleintnines the fair [nice in the only sense in 
whidi I lan find meniitng in ilum* worth, t he Dr. Miles Medital 
Company knows better than we dti what will enable it to do the 
best business. Wv must assume its retail [iiite tti hr leasonahle, lor 
it is so allegetl and the case is here on deimnrer: so 1 see mahing 
to warrant mv assuming that the (nihlic will not he served best 
by the company being allowed to cany out its plan. I caimot he^ 
lieve that in the long rnn tlie ptiblic wdll (irofit fiy this Caiurt pei^ 
nutting knaxes to cut reasonable pliers for some idterior purptm^ tif 
their own ami thus m impaii, if mu to destroy, the prothntion amt 

kstb* flT tt T1 If lllr.f! Irt I if. , I "i 111 f. ill’ll lltf. lilllilif 
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of the law. It is fraudulent and has no merits of its own to recom¬ 
mend it to the favor of the Court. An injunction against the de¬ 
fendant’s dealing in non-transferable round-trip reduced rate tick¬ 
ets has been granted to a railroad company upon the general 
principles of the law protecting contracts, and the demoralization 
of rates has been referred to as a special circumstance in addition 
to the general grounds. Bitierman v, Louisville 6* Nashville R. R. 
Co., 207 U. S. 205, 222, 223, 224. The general and special con¬ 
siderations equally apply here, and we ought not to disregard 
them, unless the evil effect of the contract is very plain. The analogy 
relied upon to establish that evil effect is that of combinations in 
restraint of trade. I believe that we have some superstitions on that 
head, as I have said; but those combinations are entered into with 
intent to exclude others from a business naturally open to them, and 
we unhappily have become familiar with the methods by which they 
are carried out. I venture to say that there is no likeness between 
them and this case. Jayne v. Loder, 149 Fed. Rep. 21, 27; and I 
think that my view prevails in England. Elliman, Sons if Co. v. Car- 
rington if Son, Limited [1901], 2 Ch. 275. See Garst v. Harris, 177 
Massachusetts, 72; Garst v. Charles, 187 Massachusetts, 144. I think 
also that the importance of the question and the popularity of 
what I deem mistaken notions make it my duty to express my view 
in this dissent. 

FREE TRADE IN INDUSTRIAL 
INFORMATION 

American Column and Lumber Co. v. U. S. 

257 U. S. 377, 412 (1921) 

**/ think I still have my teeth in that way,'* wrote Holmes 
to Pollock in jp2x, at eighty, with respect to **firing off an 
opinion." One of the opinions he had recently written was 
his dissent in the present case: U was one of the "brisk differ¬ 
ences, amiable but marked" that characterized the 1^21 term 
of CourtJ 

This case is known generally as "the Hardwood case." It is 
one of four decided by the Court from 1021-1025 on the 
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HI 

legnlity of wluit is huonm as prira rrportinfr'' as a 

tnvihod usrd by tradr assnruUians i)t arhinnu^ prira uiiP 
jannity. Aftav thr **rulr of rntsmi" drcisiou ia. Ihr Suuulard 
Oil case thr t<i Ir^alily srrtnrd npra to 

cotn/jitKilifiOs, that wrrr not opprrssivtf of rouiprtitors aful 
ahnrd at ronstrurtivr social results. The inrthod of rxchaug- 
price and other i}idustrinl iufortnatioit nrnonir the uietn* 
hers of a trade asscfciation teas arcordinf^ty developed, and 
during the first World War seenird to lume the eitrourage’' 
tnenl of the (iot^ernmeni. 

After the war, however, the Cfovernvirnl sued the flardtuaod 
Assaeiaiiou, pointed to the high luniher prires in and 

ascribed them to the rollusive price praetices of what had come 
to he hiown as **the 7 unu rotnpeiition.'* In a sixdndhree opuh 
ion the Court, speaking through Justice Clarke, held that the 
assoriatioii had violated the antitrust laws hy what ynight in 
effect he railed an *'opni ro}ispira(y/' IJiere was <‘er(ainly 
evidence that the asso(iatiini, which ronirnlled about a third 
of the product i(ni of hardxvood, Inid etn ployed a sex ret ary who 
on a rising market fioted the inrreasing demand, urged limb 
taiicni of output, and gatw puhlitiiy to the production levels 
of indixiidual members. Hut the dissenting opinions -- there 
were two, one hy Holmes and otie hy lirandeis in xohich 
McKenna joined - Iteld this to he a legally tmlid aitetnpi to 
exchange industrial information, and ecttnomically justified 
because whatever redurtitni in competition runs achieved xuas 
for the purpose of ifidustrial order. 

flalmes*s dissent is not one of his best, as that of lirandeis 
is. The two xoere based on rather dijlerent social x>atues, 
Brnndeis was concerned with the ^'ctirse of Inguess,'' He feared 
that if small independent producers who had handed to- 
gelhcr into a trade association teere not athmed to act to¬ 
gether reasonably for common etumomic ends, they would **be 
led to enter the inviting field of consolidation,** and the result 
wotdd he a **huge trust'' with all of its consequences in conceth 

^SUtfidard Oil Cn. v. (f, X. i (ic|n)i jjrf uNi tf, S. v, dmt*rufta Vftharnt Cef., 
uftt U, B. 106 (jpn>» In tlic^ ihr .Siijurjnc? C'ouk dui ilic* Shrmian 

Art itmliihita iint iiH tif tint tttiiv tlir* itnt(Mviniiatitr* 
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tration of power. HolmeSj since he did not share Brandeis* 
fear of the big trusts, could scarcely restrict himself to this 
reasoning, although by concurring in Brandeis* '*more elabo¬ 
rate discussion'' he showed he was not wholly at variance with 
it. Branded reasoning zuas tactical: it was part of his strategy 
for equalizing the position of the small producers as against 
the big ones, and organizing industrial order. Holmeses rea¬ 
soning again, as m the Dr. Miles case, assumed a naturally 
functioning economic yiorm to which some adjustments had 
to be made. He saw the action of the Hardwood Association 
not as *'an attempt to override normal market conditions” but 
as **an attempt to conform to them.'* 

Caught thus between the assumptions of Brandeis and his 
own, Holm.es*s dissent lacks the force that his decisions gen¬ 
erally get from their singleness of intellectual conception. As 
a result the opinion runs off into the problem of guaranteeing 
free speech and maximizmg knowledge and education — values 
that are desirable but a discussion of which seems irrelevant 
in dealing with a problem whose solution must come from 
economic analysis and economic strategy. 

The Hardwood decision and the one of similar tenor that 
followed it, the Linseed Oil decision,^ were never overruled by 
the Court. Yet in in the Maple Flooring case"^ and the 

Cement case ^ — both instances of open price reporting by 
trade associations — the Court did pronounce an essentially 
similar procedure to be reasonable. 

Holmes, J., dissenting: 

When there are competing sellers of a class of goods, knowledge 
of the total stock on hand, of the probable total demand and of 
the prices paid of course will tend to equalize the prices asked. 
But I should have supposed that the Sherman Act did not set 
itself against knowledge — did not aim at a transitory cheapness 
unprofitable to the community as a whole because not correspond¬ 
ing to the actual conditions of the country. I should have thought 
that the ideal of commerce was an intelligent interchange made 
with full knowledge of the facts as a basis for a forecast of the 

^ U. S. V. American Linseed Oil Co., 262 U. S. 371 (1923). 
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future on In)ili sides. A t(unlu‘naii<in to aiul disiriljule sueh 
knowled;i»e, noiwithstanding iis leiuUauy lo e(|uali/e, not necessarily 
U) raise, prices, is very lar iroin a ttunliinarion in uureasnnahlt* 
restraint of trade, ft is true that it is a ccindnnaiion td sellers nuly, 
hul the knovrledge acijuiied is n<u secret, it is [jnhlic, and the 
))uyers. I think I ntav asstune. ate lUJi less active it\ their ellnrts to 
know the facts. A comhiitatitm iti uitieascjnalde restraint of trade 
intport.s an aiieinpl to overtidc' ttortna! ntaiket (cjnclitions. An 
attempt to eonfoitu tc» them seems u> me the most reasonahle thing 
in the world. 1 see nothing in the concUtet cd the a(»pc*llantH that 
hinds the metnhc^is c'Vt*n hy meaedy social sanctimis to anything 
that would not he piatiisech if wt* can imagine it, hy an all wise 
soeialistie goveiinucatt acting for the heneln ol the* community as 
a whole, ^The jnnfies to the ccmddttation ate* (tea* to do as they 
will. 

I must add that the decree as it stands seetns to me surprising 
in a eoitntry cd lic-c* spcrcli that a/let ts to regard educ ation and 
knowledge as desirahle. It prednhits tlu^ disiiihntion of stock, ju'o- 
dutlion or sales jeptn ts, the discussiem cd pi ices at asstaiation 
meelittgs, and the e\thange of (uedictiems of high piict^s, It is true 
that these acts are the main evidence td ilte stippcnccl conspiratv, 
but that to my mind tntlv shows tlie weakness «d the (h»\erniuem\ 
case. ( cannot helievc* that the fact, if it he assumed, that the acts 
have been done with a sinistri pinposr, jnstifees eKthuling inilh 
in the hackwcHHls fioin infomuuion, in older to riudde ceiurali/rd 
purchasers to take advantage cd ilieit ignoratue td the facts. 

I agree with the mote elahoraie tliscussion ol the case hy my 
brother Hraudeis, 


SHODDY AND 'rUK MANlFKS'l’LY 
ABSURD 


UVurer v. Pttlmrr lltin, (Itu 

uyti \K S. ,|ciu. if| (icg^ti) 


Tht* Sintt (if Pniu\%lrttfun, hnntnt tif n frttr tif uuKtrfUittd 
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the Fourteenth Amejidment. Holmes wrote a dissent in which 
Justices Brandeis and Si 07 ie joined. It is one of his briefer and 
more peremptory dissents, with a not wholly restrained fire 
breaking through. It begins by asking whether the Pennsyl¬ 
vania legislature's view of social policy xoas so extreme as to 
be manifestly absurd''; and it ends by warning the majority 
that it is ''pressing the Fourteenth Amendment too far” 

There were two basic clashes bcitoeen the majority and 
Holmes, One was the question of whether the Court shoxdd 
independently review the facts as well as the law. Justice But¬ 
ler did so, holding there was no evidence on the record below 
that the shoddy spread disease, and also that if the shoddy 
were properly sterilized any danger to health would be re¬ 
moved, Holmes's viezo on the other hand was that unless the 
legislature's opinion on the facts was completely untenable, 
the Court had to assume it was true. Here Holmes was follow¬ 
ing the doctrine of Powell v. Pennsylvania,^ xohere Justice 
Harlan had laid down a doctrine of judicial restramt in con¬ 
ducting independent investigations of fact. The Supreme 
Court increasingly departed from, that doctrine in the jg2o's. 

The second issue was one of classification: on the assump¬ 
tion that some shoddy might be unsterilized, did the legisla¬ 
ture have the right to prevent the use of all shoddy in bedding? 
Or, more important, why aim only at shoddy zuhen disease 
might be spread by other materials as well? Behind Holmes's 
reply tuas the reasoning that the difficulty of distinguishing 
between sterilized and unsterilized shoddy in bedding made 
it not unreasonable for the legislature to pass a general pro¬ 
hibition rather than enter on a cumbersome plan of inspection 
and regulation. His reference at the end to Schlesinger v, 
Wisconsin is significant: for there too he contends for allow¬ 
ing the legislature a margin of tolerance: *'the law allows 
a penumbra to be embraced that goes beyond the outline 
of its object in order that the object may be secured,”^ 

If Holmes's tone is more abrupt in this case than in some of 
his earlier on^s, we must remember that he was eighty-five, 
had been fighting on the Court for almost a quarter-century 
for a tolerant construction of the Fourteenth Amendment, 
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and could not help feeling that he tons not making much 
of a dent, hi a letter to Pollock written a few months before 
this decision he writes^ ‘7 am very hard at work again as we 
are sitting, but in good shape and enjoying it, preparing small 
diamonds for people of limited intellectual meansP ® 

Holraes, J., dissenting: 

If the Legislature of Pennsylvania was of opinion that disease 
is likely to be spread by the use of unstcrilized shoddy in com¬ 
fortables I do not suppose that this Court would pronounce the 
opinion so manifestly absurd that it could not be acted upon. If 
we should not, then I think that we ought to assume the opinion 
to be right for the purpose of testing the law. The Legislature 
may have been of opinion further that the actual practice of filling 
comfortables with unstcrilized shoddy gathered from filthy floors 
was widespread, and this again we must assume to be true. It is 
admitted to be impossible to distinguish the innocent from the 
infected product in any practicable way, when it is made up into 
comfortables. On these premises, if the Legislature regarded the 
danger as very great and inspection and tagging as inadequate 
remedies, it seems to me that in order to prevent the spread of 
disease it constitutionally could forbid any use of shoddy for 
bedding and upholstery. Notwithstanding the broad statement in 
Schlesinger v. Wisconsin the other day I do not suppose that it was 
intended to overrule Purity Extract and Tonic Co. v. Lynch, 226 
U. S. 192 and the other cases to which I referred there. 

It is said that there was unjustifiable discrimination. A classifica¬ 
tion is not to be pronounced arbitrary because it goes on practical 
grounds and attacks only those objects that exhibit or foster an 
evil on a large scale. It is not required to be mathematically precise 
and to embrace every case that theoretically is capable of doing 
the same harm. ‘ 7 f the law presumably hits the evil where it is 
most felt, it is not to be overthrown because there are other in¬ 
stances to which it might have been applied.” Miller v. Wilson, 
236 TJ. S. 373, 384. In this case, as in Schlesinger v. Wisconsin, I 
think we are pressing the Fourteenth Amendment too far. 


H-P, H: 173 (Dec. i, 1925). 
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ON LEGISLATIVE MOTIVE 

Frost V. California 
271 U. S. 583, 600 (1926) 

This case represents another incideiit in Holmes's fight for 
state legislative discretion. Californiaj faced by the growth of 
commercial truck and bus traffic, tried by legislative act to 
bring the traffic under the regulation of the state railroad 
commission. The case turned on the question of whether the 
state Act was in reality for the conservation of the highways, 
or for some other purpose. Holmes clashed here xoith Justice 
Sutherland, who wrote the majority ojymion invalidating the 
Act 

In his dissent (joined in by Justice Brandeis, with a separate 
dissent by Justice McReynolds ), Holmes insisted that the 
Court could 7 X 01 review legislative motive. His position in all 
these cases of state power usually was that the purposes which 
impel a state legislature to pass an act are relevant, because 
the Court must determme whether they are clearly unreason¬ 
able purposes. It must then determine whether the means to 
be used bear a reasonable relation to the ends. But it cannot 
go beyond that. He says of ''the reasons that may have in¬ 
duced the Legislature*' that "if a warrant can be found in 
those reasons, they must be presumed to have been the 
ground." 

Justice Sutherland's contention was that the real motive 
lay not in protecting and conseiwmg the highways, but in 
protecting the railroads "by controlling competitive condi¬ 
tions" 

Holmes, J., dissenting: 

The question is whether a state may require all corporations 
or persons, with immaterial exceptions, who operate automobiles, 
etc,, for the transportation of persons or property over a regular 
route and between fixed termini on the public highways of the 
State, for compensation, to obtain a certificate from the railroad 
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tion companies are made subject to the power of the railroad 
commission to regulate their rates, accounts and service. The 
provisions on this last point are immaterial here, as the case arises 
upon an order of the commission under section 5 that the plaintiffs 
in error desist from transportation of property as above unless and 
until they obtain the certificate required, and by the terms of the 
statute every section and claim in it is independent of the validity 
of all the rest. Section 10. Whatever the Supreme Court of California 
may have intimated, the only point that is decided, because that 
was the only question before it, was that the order of the com¬ 
mission should stand. 

This portion of the act is to be considered with reference to 
the reasons that may have induced the Legislature to pass it, for 
if a warrant can be found in such reasons they must be presumed 
to have been the ground. I agree, of course, with the cases cited 
by my brother Sutherland, to which may be added American 
Bank ^ Trust Co. v. Federal Reserve Bankj 256 U. S. 350, 358, that 
even generally lawful acts or conditions may become unlawful 
when done or imposed to accomplish an unlawful end. But that is 
only the converse of the proposition that acts in other circum¬ 
stances unlawful may be justified by the purpose for which they are 
done. This applies to acts of the Legislatures as well as to the doings 
of private parties. The only valuable significance of the much 
abused phrase police power is this power of the State to limit 
what otherwise would be rights having a pecuniary value, when a 
predominant public interest requires the restraint. The power of 
the State is limited in its turn by the constitutional guaranties of 
private rights, and it often is a delicate matter to decide which in¬ 
terest preponderates and how far the State may go without making 
compensation. The line cannot be drawn by generalities, but suc¬ 
cessive points in it must be fixed by weighing the particular facts. 
Extreme cases on the one side and on the other are Edgar A. Levy 
Leasing Co. v. Siegel, 258 U. S. 242, and Pennsylvania Coal Co. v. 
Mahon, 260 U. S. 393. 

The point before us seems to me well within the legislative 
power. Wc all know what serious problems the automobile has 
introduced. The difficulties of keeping the streets reasonably clear 
for travel and for traffic are very great. If a State speaking through 

T _ _1-1 1.1 i 1-i. _1 _ 1-_ _ i_ • .1. . _ 
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suppose that no one would doubt that it constitutionally could, 
as, I presume, most States or cities do, exercise some such control. 
The only question is how far it can go. I see nothing to prevent its 
going to the point of requiring a license and bringing the whole 
business under the control of a railroad commission so far as to 
determine the number, character and conduct of transportation 
companies and so to prevent the streets from being made useless 
and dangerous by the number and lawlessness of those who seek 
to use them. I see nothing in this act that would require private car¬ 
riers to become common carriers, but if there were .such require¬ 
ment, it, like the provisions concerning rates and accounts, would 
not be before us now, since, as I have said, the statute makes every 
section independent and declares that if valid it shall stand even 
if all the others fall. As to what is before us, I see no great dif¬ 
ference between requiring a certificate and requiring a bond as in 
Packard v. Banton, 264 U. S. 140, and although, as I have said, I 
do not get much help from general propositions in a case of this 
sort, I cannot forbear quoting what seems to me applicable here. 
Distinguishing between activities that may be engaged in as a 
matter of right and those like the use of the streets that are carried 
on by government permission, it is said: “In the latter case the 
power to exclude altogether generally includes the lesser power 
to condition and may justify a degree of regulation not admissible 
in the former.” 264 U. S. 145. I think that the judgment should 
be affirmed. 


ABSENTEE CONTROL IN DRUGSTORES 

Louis K. Liggett Co. v. Baldridge 
371 U. S. 105, 114 (1928) 

The question in this case was whether Pennsylvanians efforts 
to orga^iize the local conditions of its economic system xoould 
be allowed by the Supreme Court. The Courtns answer was 
negative, and again Holmes dissented. There was a 7^27 Penn¬ 
sylvania law, presumably aim.ed against chain drugstores, 

It yj t/tct n ^11 A/va » /vr / a ..Ir. .n.. J J. _ I 7.. 7_ » • t 
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hers of the corporation had to meet the requirements, corpora¬ 
tions already in existence and owning drugstores at the time 
of the passage of the Act being exempted. The Liggett Com¬ 
pany, a Massachusetts corporation, fell within the exemption, 
but it bought two more stores after the passage of the Act, and 
the Pennsylvania Board of Pharmacy refused it a permit. 

Justice Sutherland, in the majority opinion, held that the 
law violated the due process and equal protection provisions 
of the Fourteenth Amendment; that as a foreign corporation 
the Liggett Company could not be held subject to Pennsyl¬ 
vania statutes in conflict with the Constitution; that the Act 
bore no reasonable or direct relation to health, since there 
were other health provisions in effect; that it was therefore 
not justified under the police power of the state. He dismissed 
as resting on conjecture” the legislative claim that there was 
a relation between the ownership of drugstores by pharmacists 
and the health of the people. 

Holmes* s dissent, in which Justice Bran dels joined, goes as 
usual directly to the heart of the matter. In his reference to 
the evil of ”the divorce between the power of control and 
knowledge,” there is a note almost reminiscent of Thorstein 
Veblen*s concept of ”absentee ownership.” And there is again 
the Holmesian insistence that an act must not necessarily be 
an adequate social remedy in order to be constitutional. 

The issue of social control that the Pennsylvania law raises 
is a vexed one. There is much to be said for chain stores on 
the score of efficiency and economy, just as there is a good 
deal to be said for the small-enterprise unit on the score of 
personal concern and a direct neighborhood relation. It is 
interesting that Holmes rather than Brandeis wrote the dis¬ 
sent in this case: Brandeis* views about the curse of bigness 
might have led him more deeply into the economic and social 
aspects of the case. Certainly the advantages of the fusion of 
technical knowledge and business control are maximized in 
the case of drugstores. While in immediate terms Sutherland 
may have been right in saying that health was protected by 
existing regulation, it would take more than his rather cavalier 
dismissal of the health phase to settle the issue of the relation 

7*^ . • XI XI A/i 7x1^ ^7*1 XI x\2^xi4 aa n / AAxi n «i 7% xi x<7 aaa ^ xm 
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t/ie drugstore la a suhsidinn' fdnrr iu whut hits heromt' n sort 
of dclMrliiienl store, fintiir .'\ullinhind's subirttive method 
here ivos n floor siibstilutr' for rithn the Itrniideis method of 
factual rt'searrh or the Holmes method of ludiiittl tolnmice, 

for the heart of Holmes's dissent ties in his senteme, "The 

Constitution does not make it a eondition of fneventive 
legislation that it should work a fierfeet tine." H'r should 

generally agree today that the firobtem of tehieh thain stores 

are an exfiression is not solved by anti i hain stoie legislation. 
But that, flolmes contended, is not the business of the A’u- 
preme Court. And time has upheld him. 

Holmes, J.. (lissemhig: 

A sianding criticism of flit* use tif (fiiiiorations in business is 
that it causes siuli InisincHs to be tnenetl In jwfijtle who tin not 
know anything; alioiit it. Arguinrut lias nm lieeit Mijuiosed to be 
ncces.sary in tntler to show tliai the divoite between the powers of 
control and knowletlge is an evil. ‘I lie selling of dings and poisons 
calks for knowledge in a high degree, atul I’ennsvlsania after enact¬ 
ing a series of other safegnartls has provided that in that matter 
the divorce .shall not be allowed. Of course, nmwitbstatuling the re¬ 
quirement that in cor|iorations hereafter formed all the simkholden 
shall be licensed irhannarisis, it still wotihl be (Hnsible for a stock¬ 
holder to content himself with drasving tlivideiuK and to take no 
hand in the company's affairs. Bni obvionslv he would fie more 
likely to observe the business with an intelligent ese ilutn a casual 
investor who looked only to the standing of the stork in tite market. 
The Coirsiituiion does not make it a eondition of preventive legis¬ 
lation that it .should work a perfect cure. It is enough if the t|ues- 
tioned act has a manifest tentlemy to cure or at least make the evil 
less. It has been recognked by the professions, by statutes and by 
clecision.s, that a corporaiinti offering professional set s it es is not 
placed beyond legislative control by the fart tliai all the sersites in 
que.slion arc rendered by qualified mcnd»crs of iltr profession. . . . 

But for decisions to which I Imw I shonbl not ibiuk any con¬ 
ciliatory pirrase necessai7 to justify what seems to me one of the 
incidents of legislative [Kiwer. I think, however, that the polite 
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Of course the nppellunt ciinuol (oiuphiiu of the* t'\{eptiun in ilH 
favor that allows it to coiitintu' to own and <f>ndini tin* diuK'^toirs 
that it now owns. 'The Fourteenth AmenclintMU dcjes ntu Inihitl 
.statutes and statutory cliatiges to hav(’ a he^intiiiig atid duin to dis 
criininale between the ri|»lus of an earlier and those o( a later lime, 
Sperry & Iluivhinson (Ur v. Rlanles, si^o U. S. f,oy, 5115, 


TAX LAW AND 'niK PKNUMBRA 

Srhltsir v, I ] * A r o;/ v in 
970 U. S. u.|i (ttjar,) 

Holmeses tax dedsintn are tmttiernus and unfaninfit fnr 
the law of taxathnid hut they are aha tedmunl, aud ! htu‘e 
thought it dexirahle ta refnint iu ttti\ ealunie auly n jete. Vhe 
p res eat one is inte res ting print i pa liy itet a use, hy gtvtng ex ^ 
pression tn lhdtnes\% well kntnen dtutnne af the pettumhut, d 
goes beyoitd tax taw to the witttle hotly of (hinstitutsonni (ate. 

A IVisronsin late /ntuuded (hat whe/f gifts wrte made testhtft 
six years of death, there was to he an ahudute Inesuffiptiou, 
for the purpose of the inhedtanee tax, that tftey teere ntatie rn 
cantemplation of death, tn (ht\ ease gifts of pee nullhoi dod 
lavs teere made, and the exetultns of the estate fdeadeit the u»h 
ConsiitUtiotudity 0/ the fate ttnder the houiteenth hnendmeni. 
The Supreme (fourt mafonty held that the statutoty pfesump^ 
tian represented a denial of due prtness of law, 

Justire fltdntes dissented. He argues (hat the nnseumes of 
tax law administiation and the diflnultx of proesng attuai au- 
tent wairani making some sort of fnesnmpiion ahudutr, (hat si 
heroines a (fitestiftn of degree rn to how far sn tsme that moi 
be Stretched: that there will nndfiuhiedly hr tnses sn udssth an 
in justice is done: hut that *'the laie allows a penumhia io iw 
embraced that goes beyond the outhne of its oh^eit oi order 
that the oh jet t may he set it ted,'* Thus we pnd here, a% mi the 
**unsterilized shoddy*' rase? tlotmes thinking sn eery snodessi 

Ma iieUlllien l« thi*s »ifHt the ni.il fnllmv. I m.u utriuis-u riifr^ulh hU 
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of aUnxoing nti nrra a( dhcrtthni ftiv tht iltdtt uliin a{ 

a dm in istra t nr p rtnrss, 

Holnu’s, J., tlisseniitig: 

ir the Foiirteenih Arneiulinem w\v nenv hehitr m ftir the fim 
time I should think it oukIu lo he cntiHtrtuHl nuue tutrrciwly than 
it has been eonstrued in the [»asl. lUtt rven now it wvms t«> me not 
too hue to tn*j;^e tinu in dealitig with State legishuiun ujunt matters 
of substantive law we should avoid with great tan lion attem|us 
to substitute our judgment for that tif the htidv wluwe husiness it 
is in the first place with regard io cpiestiuns td tlomeuie polity that 
are fairly open to debate. 

The [iresem seems to me eme of tlnne tpirstioOH. I leave aside 
the broader issues that might be tonsidereil and take the statute as 
it is written, putting the tax on the ground of an absolute pre¬ 
sumption that gifts of a material part of the donor’s estate made 
within six yeani of his death were made in umiemplatioii tif death. 
If the lime were six numths instratl of six vrar*i 1 hartlly think 
that the power of the State to pasn the law would he denietl, as the 
difliculty of |nof)f would warrant making the presumption uIj» 
solute: and while 1 should not dream of asking where the line can 
be drawn, since the great body of the law cemshts in drawing such 
lines, yet wlien you realize iliat you are dealing with a matter of 
degree you must realize that reasonable men uuiv differ widely as 
to the place witere the line should fall. 1 think that our tliscussion 
should end if we admit, what I crnaitdy believe, that reasorudile 
men might regard six years as lun too renune. Of couiw many gifts 
will be hit by the lax that were made with no tontrniplaiion of 
death. But the law allows a penumbra to be rmbraced that gt« 
beyond the outline of Its object in order that the oh jet t tnay he 
secured. A typical instance is the prohilntiori of the sale t>f tm* 
intoxicating malt liquors in order to make elfet tive a prohibition 
of the sale of beer. The [Kjwer **is not to Ije denied simply because 
some innocent articles or transactions may Ih^ found within the 
proscribed class.*' Ihiriiy Kxintti 6* TVifoV Co. v. Lynth, t^fi U. S. 
iga, aoi, 204. Jacob Ruppert v. CVtifry, U. H. nClp In such 
cases (and they are familiar) the Fourieemh z\mendmeni is in¬ 
voked in vain. t*ater cases folhming the printirdr of IHmiy PMnwt 
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Pifrre Oil (Uk w UoIh^ a.jH U. S. ^igH, 500. Sec furihcr Capital City 
Dairy C<k w Oltia, U. S. 

I am not prcpaivtl to say that tlio Lt'KisUuuro ot Wisconsin, 
wliicli is holler able to jiulf^c than 1 am, miglu not believe, as the 
Supreme Court of the Stale conlitleutly adirins, that by far the 
larger proporiion of gifts coming untler ihe siutute actually were 
made in (nuiem|)laiu)u of death, I am not prepared to say that if 
tht* I.egislaiuie Iield that belief, it might not extend the tax to gifts 
made within six years of death in order to make sure that its [)olicy 
of taxation should mu be escaped. I ilunk that with the States as 
wiili Ctjugress. when the means are not prohibited and are cal- 
cidnted to effect the object, we ought not to imiuire into the degree 
of the netessity for resorting la them, Jawrs Kverard^s llmomes v. 
Day» U, S. r,.|r„ 

U may be worth noticing that the gifts of millions taxed in this 
case were matte from about four years before death to a little over 
one year. ‘The statute is m)t tailed upon in its full force in order to 
justify this tax. U 1 ilumghi it uetessary I should ask myself whether 
it shoultl not he tonslruetl as intemding to get as near to six years 
as it ctJOHiiiuiionally ctmld. and whether it would be bad for a 
year and a month, 

"A LINK I'lIKRK MUST BF/’ 

Ijiuiwillr Cffis Co, v. Colrman 
S77 II. S, jja, .|i (igaB) 

This is n tax rasr that turns on thr fiurstitm of dassificntioih 
/fmo/tr tht* FtmrtttHih Anirndmttil iffunrantrrs to the people 
of each state the reiual protection of its Inxos, cases arise in 
tvftich the (fuestion is whether a le^isloliife distinction draxun 
bctiifeen groups of classes of citi^ns violates this guarantee, 

A Kentucky law laid a retardiitg tax^ on mortgages^ of tioenty 
cents for each hundred dollars^ hut it exempted from the 
operation of the tax any mortgage that was to mature xuithin 
five years, The Court majority held, in an opinion by Justice 
Sutherland, that this tern an arbitrary classification and xno- 
lated the eaual ImHettinn brovisitm. Alter all, fnstice Suiher- 
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\mortgGge] is payable in sixty months and the other in fifty- 
nine months” 

Holmes's dissent, in which Justices Brandeis, Sanford, and 
Stone joined, cuts through the elaborate reasoning of the ma¬ 
jority opinion. Holmes asserts again his often rej)eated doctrine 
that, while all differences in law are differences of degree, a line 
must he drawn somewhere. And since there can be no absolute 
logical precision in drawing the line, the legislative line must 
he accepted unless it is clearly unreasonable. 

But Flolmes also finds in this case a factual basis for the line. 
The reader may zoish to refer to Justice Brandeis' long and 
painstaking dissent in this case, in which he goes into the fac¬ 
tual background of the law to which Holmes only alludes. 
While it arrives at the same conchision, it is an interesting con¬ 
trast to Holmes's two-paragraph dissent, couched in veiy gen¬ 
eral terms. 

Holmes, J., dissenting: 

When a legal distinction is determined, as no one doubts that it 
may be, between night and day, childhood and maturity, or any 
other extremes, a point has to be fixed or a line has to be drawn, or 
gradually picked out by successive decisions, to mark where the 
change takes place. Looked at by itself without regard to the 
necessity behind it, the line or point seems arbitrary. It might as 
well or might nearly as well be a little more to the one side or the 
other. But when it is seen that a line or point there must be, and 
that there is no mathematical or logical way of fixing it precisely, 
the decision of the legislature must be accepted unless we can say 
that it is very wide of any reasonable mark. 

There is a plain distinction between large loans secured by 
negotiable bonds and mortgages that easily escape taxation, and 
small ones to needy borrowers for which they give their personal 
note for a short term and a mortgage of their house. I hardly think 
it would he denied that the large transactions of the money market 
reasonably may be subjected to a tax from which small ones for 
private need are exempted. The Legislature of Kentucky after 
careful consideration has decided that the distinction is clearly 
marked when the loan is for so long a term as five years. Whatever 
doubt I may feel, I certainly cannot say that it is wrong. If it is 
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;()uUl not niakt‘ ilu* law had, All taxes have to he laid by general 
ules. 

I think the jiulginent should he allirmed, 

NO LIMrr BUT THE SKY 

lUildwiti V. i\Iisso}(ri 
281 U, S. r,H(i, r,(j5 (uj;jo) 

]Vhru Prrsidnit Roosrrrlt held his now famous pirss confer- 
tnrr after the Srherhier derishin, in the o]>inion to 

which he kept referrinji; as an exa}nple of the dorlrinal road the 
Court might have taken hut did not was flohnes’s disstml in 
Halthvin lf^ Missouri. Similarly he comes bark to it in the intro- 
durtmy essay to the volume of his State Papers, ]Vh(it made 
the opinion strikingly useftil to the President was that it char¬ 
acterized sharply the extension of judicial legislation a}id the 
uuUiluatit)n of state action as having hardly afty limit hut the 
shy,*' I'he logic of the Xew Deal constitutional impasse xoas al¬ 
ready imjdidt in this case^ free years before, 

7 Vir opinion has another distinction, It xoas Holmes's last dis- 
sefit, Atid it is (harat teristit of his vigor that his last dissent xoas 
also (tne of his shat pest dissents. Holmes does tint hesitate to 
thrust sof/te harhs at his (olleagues, If they were to rontifiue on 
their (ottrse ttf judicial legislation they had no guide (he re¬ 
minds them) but their own disortion. And. after listing the 
precedetit\ that the Court was disregarding, he speaks jibingly 
of then being '*on (he Index Expurgatorius." ''Put" he adds, 
**we need att authoritative list." 

The present case relates to the problem of extra-territorial 
taxation. An Ilhuois residmtl died oximing ititangible property 
situated in Misstmri, on xohich Missouri imposed a tratisfer tax, 
although Ilhnois had already levied an inheritance tax. I'he 
Missouri Supreme Court upheld the transfer lax on the author¬ 
ity of Blackstone tc Miller. On appeal the deeisiou xoas reversed 
by (he United States Supreme Court, in an opinion by luslice 
McHeynolds,^ Htdmes urns joined in his dissent by Justices 

Mltilmm ivfiiir UnlkHk iluit rlic ojilninn Ity hmrice NU KryiuiUh. like previous 



by the states had been held not bivalid by the Supreme Court, 
Holmes hinuelf wrote the Court decision in the principal case^ 
Blackstone v. Miller, in i^oy with only Justice White dissent- 
mg. But starting in the Court begaji to diverge from this 

stand. From then on the Court beca?ne extremely critical of 
multiple taxation of every sort. The first step in the new direc¬ 
tion was taken in the Union Refrigerator case^ in lohich the 
Court held that tangible personal property zuhich zuas per¬ 
manently situated outside the state of domicil could not be 
taxed. The second step was taken luhen the ruling xoas extended 
to inheritance taxation, again as far as tangibles zvere concerned, 
in Frick v. Pennsylvania.^ The third step ivas taken in two de¬ 
cisions — the Farmers Loan and Trust Co. v, Minnesota,“ and 
in the present case, both of them holdwg that the state of 
domicil alone could levy an inheritance tax on the transfer of 
credits. In the first case Justice McReynolds zoroie the Court 
opinion. Justice Stone wrote a concurring opinion reaching the 
same result on different grounds, and Justice Holmes wrote a 
dissent in which Justice Brandeis joined. But his dissent zoas less 
sharp than in the present case, which zvas his climactic one in 
this line of decisions. Before Holmes left the bench the Court 
majority extended the doctrine to a transfer of stock at death, 
in the First National Bank of Boston v. Maine,® Justice Stone, 
who had sought to follozv the majority as far as possible, and 
who had written a concurring opinion in the Farmers Loan case, 
wrote a dissenting opinion in which Holmes and Brandeis 
joined. 

It should be noted that through this whole line of cases the 
2 188 U. S. 189 (1903). 

^ Union Rejrigerator Transit Co. v. Kentucky, 199 U. S. 194, 211 (1905). 
Holmes wrote a brief concurring opinion, in which White joined, expressing 
doubt as to the Court’s course. 

^268 U. S. 473 (1925) . 

® 280 U. S. 204. (1930) . 

^284 U. S. 312 (V932) . For an acute legal discussion of the whole field as it 
stood after this case, see Charles L. B. Lowndes, “The Passing of Situs—Jurisdic* 
tion to Tax Shares of Corporate Stock,” 45 HLR (1932) 777-792. Sec also 
Robert C. Brown, “Multiple Taxation by the States— What is Left of It?” 
48 HLR (1935) 407-432* 
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Court sjxifir in vafritr iorms of jurisdiction to tax and of the 
situs of i)it<ni^ihlc.s\ hut it did not dare at atiy point to say that 
double taxation nuts ui itself unrotistihitional, Neruiriheless^ the 
elfert of the det isitnts nuts to outlajo it. While it may he expected 
that the new Supreme Court xoill not taka a similar 'oiexo^ its 
direction is not yet xeholly clear. 

Ilolnu's, J., (li.sst'niing: 

Aliluui^>h ilu.s tlrcision hardly can he railed a sur|)risc after 
farmers' l.oan 'rrusl Co. v. iMitittesoia yHo U, S. «().{, and Safe 
Deposit & 7 ’m/.\Y Co, v. uSo U, S. 83, and alihouj^h I slated 

iny views in ilinse cases, still as the term is not over I think k 
legitimate to add one or iwt) relletlions to what I have said l)e[ore. 
I have not yet adequately expressed ilie more than anxiety that I 
feel at tin* ever increasing seope given to the Fonrteenih Amend¬ 
ment in tinting down what I Irelit've to he the (‘onsliiniional rights 
of the .States. As the decisions now stand, I see hardly any limit but 
the sky to tin* invalidaliitg of those rights if they happen to strike 
a majority <d this Conrt as lor any reason nndtssirahle. I eannot t)e- 
lieve that the Amendment was intended U) give* us carte hlanehe 
to emimdy tmr economic' or moral Ireliefs itr its pt'ohiljiiions. Yet 
I ran tlrink of no naricrwer leastm that seems to me to justify tlu^ 
present urrd the earlier dec isions to whic h I have referred. Of course 
the words **due preuess of law'* if taken in their literal meaning 
have no application it> this case; and while it is too lute to deny 
that llrey have been given a much moix: extended and artificial 
significaiiun, still we ought to remeniher the great caution shown 
by the Constiiuticm in limiting the power of the Stau*.s, and should 
he slow to ccmsirue the clause in the FouricTiuh Amendment as 
committiirg to the Gouri, with no guide hut the Court's own cHs- 
rretion, the validity of whatever laws the .State's may pass, In this 
case the bondh, notes and bank atcounu were within the? power and 
received the proteciion of tire State of Missouri; the noU‘.s .so far as 
appears were within the considerations that I oflered in the earlier 
decisions mentioned, m that logically Missouri was justihecl in de¬ 
manding a (fuid pro c/wo; the [mtctice of taxation in suclr circum- 
nances I think has been ancient and widespi'cad, and the tax was 
warrantt*fl bv detiHions of tliis Court. I Auer bool and L. and Ci. fns. 
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Blackstone v. Miller^ 188 U, S. 189, on the Index Expnrgatoriits — 
but we need an authoritative list.) It seems to me to be exceeding 
our powers to declare such a tax a denial of due process of law. 

And what are the grounds? Simply, so far as I can see, that it is 
disagreeable to a bond owner to be taxed in two places. Very prob¬ 
ably it might be good policy to restrict taxation to a single place, 
and perhaps the technical conception of domicil may be the best 
determinant. But it seems to me that if that result is to be reached 
it should be reached through understanding among the States, by 
uniform legislation or otherwise, not by evoking a constitutional 
prohibition from the void of “due process of law” when logic, 
tradition and authority have united to declare the right of the State 
to lay the now prohibited tax. 

Mr. Justice Brandeis and Mr. Justice Stone agree with this 
opinion. 


JUDGES AS A PRIVILEGED CLASS 

Evans v. Gore 
253 U. S. 245, 264 (1920) 

This is not a case of either great econoynic or political con¬ 
sequence, but it does Holmes honor. A federal judge in 
Kentucky contended that the Kevenue Act of ipip, passed after 
the Income Tax Amendment, could not tax his salary as a 
judge: for, he contended, the Constitution provides that the 
compensation of judges shall not be diminished during their 
continuance in office. By a sexjen-io-two vote the Court ujoheld 
the contention. Justice Van Devanter, in the majority opinion, 
argued that ''the primary purpose of the prohibition against 
diminution zvas not to benefit the judges, but . . . to attract 
good and competent men to the bench and to promote that in¬ 
dependence of action and judgment which is essential for 
judges. "Obviously, diminution may be effected in more ivays 
than one. ... Of what avail to him [Evans] was the part 
which was paid with one hand and taken back loith the other?" 
It is a long opinion, and many will find in it toeasel words. 
Justice Van Devanter said that the constitutional limitation 
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was **to be construed not as a private grant, but as a limitation 
in the public interests* On xvhich Professor (now Judge) Henry 
W. Edgerton comments, *'lt seems clear that the only mterests 
which the decision served were those of the judges of the U, S. 
Courts, including the Supreme Court, in escaping taxation” ^ 
Justice Holmes wrote a dissent in which Justice Brandeis 
joined. His crucial point is the distinction between ”prevent¬ 
ing attempts to deal with a judge*s salary as such” and ''ex¬ 
onerating him from the ordmary duties of a citizen,” thus 
making the judges ”a privileged class free from hearing their 
share of the cost of institutions upon tohich their well-being 
if not their life depends.** This is reminiscent of the comment 
Holmes was fond of making about his own taxes-“that they 
were the price he paid for civilization. 

The case has an interesting sequel. The question next arose 
before the Court whether judges whose term of office had 
begun after the income tax xvas in effect could claim a similar 
tax immunity, and in Miles v. Graham ^ the Court replied yes. 
Congress then took the step of providmg expressly that the 
salaries of newly appointed judges should be subject to income 
tax. By this time there was a nezo Suprezne Court, following 
nezo doctrinal directions. In O’Malley v. Woodrough/ Justice 
Frankfurter, $ freaking for the majority, not only zip held this 
action of Congress, but reopezied the issue of Evans z). Gore and 
overruled it. ”To suggest that it [the tax] makes inroads zipon 
the independence of judges . . . is to trivialize the great his¬ 
toric exj)erience on which the fminers based the safeguards 
of Article III, par. i.** Justice Butler, dissenting, said that 
"another landmark has been removed.** 

There is a letter from Holmes to Pollock in which he men¬ 
tions an amusing personal aspect of Evans v. Gore. "As a re¬ 
sult of a decisioji from which I dissented it turned out that I, 
in common zoiih other U. S. judges, had paid considerably too 
large an income tax. The U. S. yioxo actually has refunded it 
and I celebrated the fact by buying a few prints out of the odd 

1 The Incidence of Judicial Control over Congress, 22 Cornell Law Qiiarterly 
299 (» 937 )- 

2268 U. S. 501 (1925)* 

8 ao7 U, S. 277 O938). 
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hundreds of dollars received, . . , So 1 am an aesthete for the 
moment.” ^ That must be set down as the only social gain on 
the credit side of the Court decision in Evans v. Gore. 

Holmes, J., dissenting: 

This is an action brought by the plaintiff in error against an 
acting Collector of Internal Revenue to recover a portion of in¬ 
come tax paid by the former. The ground of the suit is that the 
plaintiff is entitled to deduct from the total of his net income six 
thousand dollars, being the amount of his salary as a judge of the 
District Court of the United States. The Act of February 24, 1919, 
c. 18, §210, 40 Stat. 1057, 1062, taxes the net income of every in¬ 
dividual, and § 213, p. 1065, requires the compensation received by 
the judges of the United States to be included in the gross income 
from which the net income is to be computed. This was done by 
the plaintiff in error and the tax was paid under protest. Fie con¬ 
tends that the requirement mentioned and the tax, to the extent 
that it was enhanced by consideration of the plaintiff’s salary, are 
contrary to Article III, § 1, of the Constitution, which provides 
that the compensation of judges shall not be diminished during 
their continuance in office. Upon demurrer judgment was entered 
for the defendant, and the case comes here upon the single question 
of the validity of the above-mentioned provisions of the act. 

The decision below seems to me to have been right for two 
, distinct reasons; that this tax would have been valid under the 
original Constitution, and that if not so, it was made lawful by the 
Sixteenth Amendment. In the first place, I think that the clause 
protecting the compensation of judges has no reference to a case 
like this. The exemption of salaries from diminution is intended 
to secure the independence of the judges on the ground, as it was 
put by Hamilton in the Federalist (No. 79) that “a power over a 
man’s subsistence amounts to a power over his will.” That is a 
very good reason for preventing attempts to deal with a judge’s 
salary as such, but it seems to me no reason for exonerating him 
from the ordinary duties of a citizen, which he shares with all others. 
To require a man to pay the taxes that all other men have to pay 
cannot possibly be made an instrument to attack his independence 
as a judge. I see nothing in the purpose of this clause of the Con- 

stifnrinn fn indiraf p flint fhp iiidopc wprf' fn hp n nrix;il/acrprl rlnua frpp 
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from lu'iirin^ iIumt sluirf ol tlu* cost of ilu’ instiiulions upon which 
ilu’ir well hfiii^ if noi (heir lilV (U‘ik‘iu 1 s, 

I see e(|unlly li((U* in (he leiier of the chiuse to indicate llie intent 
su|)|H)seth ‘rhe lax on iu‘t incomes is a lux on the balance of a mu¬ 
tual acttmui in which there always are some and may be many 
items on both sides, h seems lo me that it cannot be alfecled by an 
iiujuirv into the sonrtc’ from which (lie items more or less remotely 
are derived. Obviously (here is some point at which the immunity 
of a jiid^c‘‘s salarv stops, or to put it in the lan^ua|,^e of the clause, 
a point at winch it could not be said that his compensation was 
diminished bv a charge*. If he bought a house the fact that a part 
or the whole of the price had lu-en paid fiom his compensation as 
judge would not c'Xempt the housex So if he bought bonds, Yet in 
such cases the advantages of his salary would be diminished. Even 
if the house or bonds were bought with other money the same 
woidd he true, since the money would not have been free for such 
an application if he had not uscul his salary to satisfy other more 
peremptory nec-ds. At some point, I repeal, money receivc'd a.s salary 
loses its specific chaiacter us such. Moiuw held in trust loses its 
idetuiiy by being mingled with the gc*neral fiiiuls of the owiu*n I 
see no reason why the same slundd not he true of a salary. Hut T 
do not think that the restdi (onld he avoidcxl hy kc*eping the salary 
distinct. I think that the moment the salary is received, whethetr 
kepi distinct or tint, it hecomes part of the general iticome of the 
owner and is mingled with the rest, in theory of law, as an item 
in the mutual attouni with ihc^ Uniu*d Ktaitvs. I see no greater 
reason for exetnpiing the lecipients while they still leave the income 
as imome than when they have invested it in a lintise or honcl. 

'The decisions heretofore reached hy tins Oonri .seem to me to 
justify rriv conclusion. Iti Perk ir (Uk v. lMtoe\ a.fy U. S', idr,, a tax 
was levied hv Gnngn*ss upon the income of the plainiilf c'orporaiion. 
Mtire than two thirds of the income were derived from exports 
and the ('onstiintion in terms proliihits any lax on articles exported 
from any State. Uv constnution it had hcTU held lo create “a free¬ 
dom from any tax which threeilv Imrdens the exportation.” /vo'r- 
hnnk v. (htiltd iHi U. S. 2;)^. The prohihition was un- 

(‘(|uivotal and express, not merely an inference as in (he prc*sent 
case. Yet it was held unaiumoiislv that the tax was valid, “It is not 
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At most, exportation is afTected only indirectly and remotely. The 
tax is levied . . . after the recipient of the income is free to use 
it as he chooses. Thus what is taxed — the net income — is as far 
removed from exportation as are articles intended for export be¬ 
fore the exportation begins.” 247 U. S. 174, 175. All this applies 
with even greater force when, as I have observed, the Constitution 
has no words that forbid a tax. In United States Glue Co, v. Oak 
Creek, 247 U. S. 321, 329, the same principle was affirmed as to in¬ 
terstate commerce and it was said that if there was no discrimination 
against such commerce the tax constituted one of the ordinary 
burdens of government from which parties were not exempted be¬ 
cause they happened to be engaged in commerce among the States. 

A second and independent reason why this tax appears to me 
valid is that, even if I am wrong as to the scope of the original 
document, the Sixteenth Amendment justifies the tax, whatever 
would have been the law before it was applied. By that Amendment, 
Congress is given power to "collect taxes on incomes, from what¬ 
ever source derived.” It is true that it goes on "without apportion¬ 
ment among the several States, and without regard to any census 
or enumeration,” and this shows the particular difficulty that led to 
it. But the only cause of that difficulty was an attempt to trace in¬ 
come to its source, and it seems to me that the Amendment was in¬ 
tended to put an end to the cause and not merely to obviate a single 
result. I do not see how judges can claim an abatement of their 
income tax on the ground that an item in their gross income is 
salary, when the power is given expressly to tax incomes from 
whatever source derived. 


THE GOVERNOR AND THE 
LABOR LEADER 

Moyer v. Peabody 
212 U. S. 78 (1909) 

There was a toxigh-minded strain in Holmes*s thinking that 
comes out clearly in the Moyer case. Charles Moyer was head 
of the Western Federation of Miners, a militant union with 

tnhirh yD/ic ih/> rpnffinr nf yt'i'nrh InUnv. 
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li/ul ht't^n InnL with Hill [[(lywotnl rnul others, in a srosn.’- 
tional nntulrr trial and eventually [reed,^ Martial law, on 
whieh the jnesent ease turns, was frequently uivohed, and not 
inlrfUjurntlv used through the j>ressure of the mining eovi- 
fianies as an antimnion weal)o)n Hut it xons also true that the 
Hrderatioft was thoroughly soaked in the ideology of the elnss 
slrugu,le, and as ready to t(sr violence as any American labor 
movement has heon 

llohne\\ tifnnion is one of the lradi}ig constitulional cases 
{in (he relation of (he exeen(it*e /mwrr to ninytial rule? Moyer 
was anesied tts a jneiumtive measure and held without trial 
for ten teeeks, without any tharge being brought against him* 
lie sued the (direrntiy (or having defnived him of his liberty 
without due ftrot ess of law. Holmes ufdield the Ctoiwrnor, 

I'here are ttnee basic stel>s in his reasotnbig: as a general 
lirofatsitiom the exet tttive Inoress may be substituted for the 
juduinl in time of Imblie dmiger; the (rovernor had the 
liower, within his exnutive diserrtio)!, to deelare a state of in.” 

Mil reetion, tall out the trnojis and order them to liilh—andf 
since the latger (tower inetndes the lesser, he had the ftower f(t 
detain Mt>yrr: although the detention jtroved to he '^without 
suffuirtti leauni,'* it was **iu good faith.'* The imfdicatiou is 
that, in the tontext of the unessities of the situation, good 
faith is all that the (lourt ran rerjuire of the exeentive with” 
out tiilifding his Jmxoer and therefore the sunnuutl (tower of 
the state. 

It is dear that Holmes wanted a going governmental sys* 
tern, whether in tune of sonnl (teaee or of grave dattger to the 
state. And he was xeiUiug to (my the ftriee for (he neressrny 
exerufow (tower bv (be risks of the invasion of itidividunl 
lilteities. Vhe diffuultv of the ofiinioti does not lie here* ft lies 
in Holmes s lailure to set any hounds, exeeftt those of good 
faith, (o the (lower of the executive in suftftressing disorder. 

In a later ane, f». Crnisiantin,® Chief Justice Hughes 

' *J hr «lrfrn»l»un^ Kcrr ihiw^nl with iht* ttntnlrr of ftnutfr 

Citivcunu hhihri, u\ mhiI * vv.in a aonr reir^lne. It riulnl in attjuiiial, 

‘Ihr hailMt« tn thr jiunrtit had takru pliuc* two yrais licfons 

» I hr |irrM-nt t>i^r w,n ihr ht^t ta*ir on mailial law to rradi Ihr Siipirinr 
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pointed out the need in proxude [nr roitrl rrturw n[ the (jues^ 
lion xohethn a danirrr nrtually existed such as tn xenrrant 
martial rule. 

Holmes was stre.trhinij^ his position a hit farther than he 
needed because he was (earftti of anv sentimentalisni ah tint 
liberty xehich xvnuld make eflective goerrnment imptiwible in 
an etnergcfuy. societw*' he xoas fond af sa\i}tir, "i.v 

founded upon the death of men,** (f, as a result tif the era r>/ 
xaorld troubles, the United States erer finds itself a^ain as a 
constitutional gorwrnmeut on the oet^e of civil conflict, 
Holmcs\s opinioti will 7iot only be invoked ifi putting doxon 
local ifisurrertion, but by analogy the same reasottitig will be 
transfened to the Presidential power. 

H()hnc% J.. for ihc Oouri: 

This is an nciion hnjugln l>v ilu* )iluiniiff in orrnr ap'.uiitsi tlu* 
former (Jovrrnor of tlu* Suite of (lolonulo, the fotmn Adjnttuu 
General of the National (htanl of the same Siatt\ ;uul a «attain 
of a c:om|mny of the Natumal Ciuarch for an imprKonmeiu of the 
plaintiff i)y them while in offuT. ‘Fhe ccunpUiim was tiismissrcl on 
demurrer, and the rase romen here on a teriifieate ilnu the de* 
murrer was sustained solely on the p;ttnmd that there was no jmisdit^ 
tioM in the Girniit Gourt. t.jB Fed, Rep. Hyo. 

l*he coinpluini alleges iluu the imprivminrni \va^ romimied 
from the morning of March itgrp to the afternoon of fune tr,, 
and ilmt the defendants jiisilfied ntuler the ronstimtion of Golmado 
making the (h)vernor rotninander huchief of the State forcc-s, ami 
giving him power to call them out in execute laws, sn[)presH insur* 
redion and rt'pel invasirm. ft alleges that hi^ iinjirisortment was 
without prohahle aiuse, that no comphiini was filed against plaiiu 
tiff, and that (in tliat sense) he was piwrniecl front having act ess 
to the comas of the State, allhungh they were open dnring tlie 
whole time; hut it sets out [mi(eediiigs on habeas corpus, insihuied 
by him before the Supremt* Goni t cd the State, in whit ft that rtturi 
refused to admii liim to Itai! uud uhimairlv cUsthingeil the wiii. 
In re Moyer, 35 Golorado, u,4 autl In ilnm^ pouerdingH it ap« 
pcared that the (krvmtor had dedarrd a tounty to lie in a state 
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of insurrcriion, had (nllrd om (r(K)[)s to pm down the trouble, and 
hud ordrml that the plaiiuill should be arrested as a leader o£ the 
outbreak, and shtadd be detained iiiuil he could be discharged 
with .saieiy. and that then lie should be delivered to the civil 
authorities to he dealt with aceording to law. 

I he jurisditiion o| the (iircuit (iouri, if it exists, is under Rev. 
Stilt, Si\ieenih. 1 hat t huise gives original jurLsdictiou "of 

all suits aiuhori/ed hy law to he l)rouglu hy any person to redress 
the ileprivati«)u, umler lolor t)f any law, statute, ordinance, regula¬ 
tion, fusituu, or usage of any Stan?, of any right, privilege, or im¬ 
munity. secured by the C’.onHiitution of the United States, or of any 
riglu set ureil hy anv law proviiling for etiual rights of ci(i/.ens of the 
United States, or ol all persons within the jurisdicMlon of the United 
States/' ‘I he ( tnnplaini purports to he founded upon the Constilu- 
11(30 ami t»n Rev. Slat. J;} which amhori/es suit to ])c brought 
for such dc'privaiiou ns above descrihed, Therefore the ciue.stion 
whether the tfiinplaini states a case uptin the merits under ^ iciyt) 
in this insiaute is amtiher as|)ect of the ciuesiion whether it states a 
ease within the jurisdiction of the cfiurt under (i«9, d. i(i. 'Taken 
either way, the tpusiion is whtMher diis is a suit autliorizcd hy law, 
that is. hy § 1979. 01 ihc^ Clonstituiion, or both, 

'The plaiinilTs position, stated in a few words, is that the action 
of the (uivernor. sanctioned i<j the extent that it was by the de- 
chiuu of the Supreme (aniri, was the action of the State and there¬ 
fore within the Kniirtetuuh Amendment; but that if that action was 
uiuunHtiiutional the (iovernor got no protection from personal 
tiability h^r Ids nm<instituiioiiaI interference with the plaintilFs 
rightJi. It is adndtred. i\% it must ht?, that the Governor's cledara- 
tiou that a state of insurrection existed is conclusive of iliat fact. 
U HtTms UJ he ailmiticd also tluu the arrest alone would not neces¬ 
sarily have given a right to bring this stdi. f.ulhnr v. Horrlnn, 7 How. 
j. .jf,, .jli. But it is said that a deirniion for so many day.s, alleged 
Ui be without probable cause, at a time when the courts were open, 
without an attein|ii i(3 laing the plaimilf before them, makes a 
on which he has a tight to have a jtoy |jass. 

We ^hal! m»i consider all of the (HU‘stions that, the facts .sug- 
gesi, hul shall ctudme (3n!selvt*s to stating what: wc; regard as a 
sudtdcnt unswt'i uj tiu’ cismplaini, without implying that there are 



up THE MINI) AND EAITH OV JUSTICE IIOI.MES 

But it IS faiuilluv that what is due pnurss of law <U*iK-utls (n\ cir« 
cumstanccs. U varies with the subject-niiurer and the netossiiics cif 
the situaiuuu 'Thus simuuary imuredinf«;s snditt* (nr taxes. un<l 
oxeailivo daisions for c*xc*lusion from the tonntiy. iMunav w 
llobokvn Land if ftnifraxmnant Co,, iH How, ^7^: Ihiitnl Stahw v. 
Ju Toy, i()S U, S. \Vhat, iheti, are the ( in innsianees of 

this case? By agreement the record of the proceedings njion Itahnm 
corjnis was made part of the ecanplaini, hut that did not make* the 
averments of the petition for the writ aveniuatts of tfte toinplaim. 
The facts that we are to assume arc* that a stare cd insunot tiott 
existed and that the Ciovernor, without snlfitient reason Inn in 
good faith, in the course of putting the ittsnneciion down, held 
the plaiiuiir until he thought tliai he safelv could udease him. 

It would seem to he admitted Ijv the* plainiill that lie was presi¬ 
dent of the \Vc*stern Federal ion of Minei s, and that, whoever was 
to blame, trouble was apprehended with the members of thar or« 
gani/ation. \Vv mention these fac ts not as material. Inn sinn)lv to 
put in more definiie form the nature of the occasion on which 
the Governor felt called ii[um to act. In such a situation we must 
assume that he had a right under the Stare constitution and laws ro 
call out tron[js, as was held liy the Supreme Clourt of the State, 
"rhe consiiliuion is supplemeuied by an Act providing that **whcMi 
an invasion of or an insurrec tinn in the State is made* m iluc atened 
tlie Governor .shall order the National (iuard to ic-pel or suppress 
the same/’ Laws of 181)7, c. Art, 7. ^ y, p, yoi, I hai means that 
he shall make the ordinary use of soldiers to (hat end; that he may 
kill persons who resist and. of course*, that he nun use the milder 
mea.sure of .seizing the hodies of those whom he considers to stand 
in the way of restoring peace. Such arrests are not m cessatiK lor 
pvmialunetU, hut are by way of precaittion to prevent the exercise 
of hostile power. So long as such arrc*sis are made in good faith 
and in the honest belief that they are needed in older to head the 
insurreciicm off, liie CJovernor is the (mat judge arui cannot he sole 
jected to an action after he is out of oirue on the ground that he 
had not reasonable ground for his lielief. If we suppose a Chivernor 
with a very long term of oflite, it mav he that a case could he 
imagined in which the length of the imprisonment woidd raise a 
different ciueHtion. Hut there is norhing in the duration of the iilaim 
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jury. I( is uoi alleged that his jiulginciu was uoi. honest, if that ho 
tuaicrial. or that ihe plaiutiir was dcuiinotl after fears of the insur- 
irciion were al an t‘nd. 

No douhi there are eases where the expert on the spot may l)e 
called upon lo justify his ennduet later in court, notwithstanding 
the fact (hat he had solo command at the time and acted to the best 
of his knowletlge. 'Thai is the position of llte ca[)tain of a shi[), But 
even in that t ase gteat weight is given to his determination and the 
matter is to he judged on the facts as they appear (hen and not 
merely in the liglu of the event, Imovvucr v. Minium, 17 How. 
H)t>» tun 77 n’ nf Iltfjw, 9 Wall ao^; The (UnmnniCt itjO U. S. 
5 ^ 9 * riDfe ^\'het) it c(mies to a decision by the head of the State 
iqum a matter involving its life, the ordinary rights of individuals 
must yi(*l(l to what he deems the necessities of the moment. Buhlie 
danger waiianis the suhsiiuuion of executive proctsss for judicial 
process. See Krriy v. Sandrrs, j)tj U, S. .p(i, .(,((), 'This was admitted 
with regard to killing men in the actual clash of anus, aud we (hitik 
it cjhvious, although it was disputed, that the same is true tjf tem¬ 
porary {leleiniou to pu’veni apprehended harm. As no one would 
deny that theie was immunity lor ordering a company to (ire upon 
a mob in iiisuiiec tion, aud that a State law aiiihori/ing the Ciover- 
nor to dt'piive eiii/ens of life under such circaunstances was con¬ 
sistent with iht^ I'oniit'enih Amendment, we are of opinion (hat 
the same is inie tif a law auihori/ing by implication what was done 
in ibis tase. As we have said uhrady, it is unnecessary lo consider 
whellui thru- are other reasons why the Circnii Honrt was right 
in its tondusirm. It is emnigh tliut in our opiniftn the dedaratioii 
does mn disclose a '*suit authori/ed by law to he brought to redre.ss 
the deprivation of any right secured by the (lonstilution of the 
United .States/* See Uow v. Johnson, too U. S. !f,H. 

Juilgmmt affirntad, 

TOKY CREA'I’ED A NATION. NCXF 
A DOCUMENT 


MisKduri V. llnllnnd 
af.a II. .S. .|i(i (it)a<>) 
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decision in it, Holmes*s own words retain a daring simplicity 
that needs little commentary. We had entered into a treaty 
with Great Britain by which the United States and Canada 
were each to enact laws for the protection of migratory birds. 
Congress passed an enforcing statute which Missouri chal¬ 
lenged on the ground that the regulatioyi of the killing of 
migratory birds loas a state rather than a naiio 7 ial matter, 
be mg part of the powers reserved to the states under the 
Tenth Amendment, and that the national power cannot ef¬ 
fect by treaty what it could not effect by legislation!.. There 
was in Holmes an impatience loith all forms of dtoarfmg pet¬ 
tiness which never wholly slumbered, and to hie h xoas most 
summary to hen the crippling views xuere sought to be applied 
to the national power and majesty in xoar or international 
relations. ''It is not lightly to be assigned,** he xvrote in re¬ 
jecting Missouri*s contention and affirming the constitution¬ 
ality of the Act, "that, in matters requiring national action, 

'a power which must belong to and somewhere reside in 
every civilized government* is not to be found" 

There is in this opinion more than a hint of John 
Marshall*s manner and approach. My own belief is that even in 
Marshall*s opinions one would have to search long to find as 
sharp and power fid an expression of the viexo that national 
survival is not only a political but also a constitutional im¬ 
perative. Holmes*s xoords bear repeating: "When we are deal¬ 
ing xoith words that also are a constituent act, like the Con¬ 
stitution of the United States, xoe must realize that they have 
called into life a being the developm.ent of xvhich could not 
have been foreseen completely by the most gifted of its be¬ 
getters. It was enough for them to realize or to hope that they 
had created an organism; it has taken a centuiy and has cost 
their successors much sweat and blood to prove that they 
created a nation" 

Such a view means, in its broadest terms, that Holmes saw 
constitutional law as far more than commentary on a docu¬ 
ment. He saw it as the relation between a document and the 
organic fact of American national life. And in this relation, 
instead of pruning American life to a stunting conception of 
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beccrmti wxirad of deciding xohat the Amend'm(y)it hns re- 

sewrd'" 

Justice J'a?i Devantrr (uid Pilney dissvnUuL 
Holmes, Jo for the Court: 

‘This is H bill in ecjuity brought by ilie State i)f Missouri to 
prevent a game warden ol’ the Uuiletl Slates I’rom autnupling to 
enforce the Migratory ibrd 'I’reaty Act of July ujiH, c laH, 40 
Slat. 755, and the regiilations made by the Secretary of Agriculture 
in pursiiante of the same. 'Ehe ground of the bill is that the 
Hiuiule is an tnu'onstiimional interfeveiue with the rights reserved 
to the Stales by the 'renih Amendment, and that the acts of the 
defendant done and threatened under that authority invade the 
sovereign right of the Slate and conlravcne its will manUested 
in statiues. The Slate also alleges a pecuniary interest, as owner 
of ilie wild hirds within its borders and otherwise, admittcal by 
the Goverinneiu to ht: sidlicienl, Init it is enough that the bill is 
a reasonable and proper means to assert the ullegc'd tpiasi sovereign 
rights of a State, . , , A motion to dismiss wa.s sustained by die 
District Court on the ground that the act of Congivss is constitu- 
tional, I'ed. Rep. .jyt). . . , 'i‘l\e Stale apjK'als. 

On December H, itjifi, a treaty between the United States and 
Great Urilaiti was ])rorlaimed by the hresideiU, It recitttd that 
many .s[)C‘cies of birds in their animal migration traversed certain 
parts of the United States and of Canada, that they were of great 
value as a source of food and in destroying insects injuriou.s to 
vegetation, hut were in danger of exienninadon through lack of 
adequate protection, ft therefore provicletl for .spedlied closed 
seasons and protection in other forms, and agret‘(l tluu the two 
powers would take or propose to their law-making bodies the neces¬ 
sary measures for carrying the treaty out. ip) Stab 170a. The above 
mciuionecl Act of July 3, ipiHj entitled an act to give elfect to 
the convention, iirohibitcd the killing, capturing or selling of any of 
die niigriuory hirds induded in the terms of the treaty except as 
perrTiiiicd by regulations compatible with diose terms, to be made 
by the Secretary of Agricidture. Regulations were proclrumecl on 
July 31, and October ar,, 1918, .(o Slat. 1812; iHfig, It is unnecessary 
to go into any details, because, as we have said, die ciuesiion raised 
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Amendment, reserving the powers not delegated to the United 
States^ because by Article II, section 2, the power to make treaties 
is delegated expressly, and by Article VI treaties made under the 
authority of the United States, along with the Constitution and 
laws of the United States made in pursuance thereof, are declared 
the supreme law of the land. If the treaty is valid there can be no 
dispute about the validity of the statute under Article T, section 
8, as a necessary and proper means to execute the powers of the 
Government. The language of the Constitution as to the supremacy 
of treaties being general, the question before us is narrowed to 
an inquiry into the ground upon which the present supposed excep¬ 
tion is placed. 

It is said that a treaty cannot be valid if it infringes the Con¬ 
stitution, that there are limits, therefore, to the treaty-making 
power, and that one such limit is that what an act of Congress 
could not do unaided, in derogation of the powers reserved to tlie 
States, a treaty cannot do. An earlier act of Congress that attempted 
by itself and not in pursuance of a treaty to regulate the killing 
of migratory birds within the States had been held bad in the 
District Court. United States v. Shaitver, 214 Fed. Rep. 154. United 
States V, McCidlagh, 221 Red. Rep. 288. Those decisions were sup¬ 
ported by arguments that migratory birds were owned by the 
States in their sovereign capacity for the benefit of their people, 
and that under cases like Geer v. Connecticut^ 161 U. S. 519, this 
control was one that Congress had no power to displace. The same 
argument is supposed to apply now with equal force. 

Whether the two cases cited were decided rightly or not they 
cannot be accepted as a test of the treaty power. Acts of Congress 
are the supreme law of the land only when made in pursuance of 
the Constitution, Avhile treaties are declared to be so when made 
under the authority of the United States. It is open to c[uestioii 
whether the authority of the United States means more tlian the 
formal acts prescribed to make the convention. We do not mean 
to imply that there are no qualifications to the treaty-making 
power; but they must be ascertained in a different way. It is ob-' 
vious that there may be matters of the sharpest exigency for the 
national well being that an act of Congress could not deal with 
but that a treaty followed by such an act could, and it is not lightly 
to be assumed that, iu matters rennirino* national artion nowor 
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govcTiinuMU** is not to ho found, Andrnos v. /hidrrufs, U. S, 
t*l' ^Vh^l( was said in that case* with regard to the powers of 
the States applies with et[ual force to the pow(‘rs of the nation in 
cases where the Stales individually are incompeieni to aci. We 
are not yet disdissing the partidilur case helore us hut only are 
consideiing the validity <A the lest pro[)osed. With regard to that 
we may add that when we are dealing with words that also are 
a ctjustiiuent ad, like tin* Consliiuiion of the United Slates, we 
must realize thai they have called into life a being the development 
of which could not have been forc'seen completely by the most 
gifted c)f its begetters, It was enough for them to realize or to 
hope that they had created tin oigatiism; it has taken a century and 
lias c'OM their siucessors much sweat and blood to prove that they 
created a naiitm. ‘The case hefote us must he considerc'd in the light 
of our whole experience and not merely in that of what was said 
a hunched years ago, dlie treaty in <nies(ion does not contravene 
any prohibitoiy woids to he found in the Gonstiiutiou. 'I'he oidy 
cjtiesiion is whether it is iorbidden by some invisible radiation from 
the* general teitns of the* ‘renih Amendment. \Ve must consider 
what this ctmmry bus become in dc'c.idiug what that Amendment, 
has reserved. 

'The State as we have intimated founds its elaitn of exclusive au¬ 
thority itpon an assertion of title to migratory Inrds, an assertion 
that is embodied in siaioie. No doulit it is true that as heiwcreii 
a Slate and its inhaliilants the Stale may regtdate ilie killing and 
sale cd such liirds, hut it does not follow that its authority is ex¬ 
clusive of paraiiujuiu powers, ‘To pul the claim of the State upon 
title is to lean upon a slender reed. Wild birds are not in the pos¬ 
session of anytmet and possession is the hegitming of ownerslup. 
'The whole fottndaiion of the State's rights is the presence within 
their jnristlittion of birds that yesterday had not arrived, tomorrow 
may he in another State ami in a week a thousand miU*s away. If 
we are to he uccinait^ vve* cantiot pm the case of the* State upon 
higher ground than that the treaty deals with creatures that 
for the immuMH are within the State borders, that it must he car¬ 
ried out by nfheers of the Utiited StutCH within the same territory, 
and that hm for the treaty llie State would he fiee to regulate this 

kitbtr*f r tl'^'lf. 
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silence of Midi laws ilie Stair luieju H ^uhur. j^tninal KV^HUula 
are not enouf>h to MiF[»nt t Mih^juu ^ damn \ ahtl iiratic‘s oi (i)iu*se 
“are us hiiulin^ within the tenit(ui*il Intuit ul the Stairs as ttiey 
are elsewhere ihituigliotn the- domimtin nl the* rtiiicMl States/* 
lUlldunti V. Fuiuk\, luu tS S, \n ilniiht thr |^UMt Inuly cif 

private relations usually fall wiUiiu tin* unuicil ul thr State, hut 
a treaty may ovcnitle its power. \Vr ilo not have to invoke the 
later tlevelopuiems ol nmHiiimitmal law lot this pinjHniiitm; it 
was recogni/etl as earh as Ifapksrk v, itrli, (aaiuhi with 
regard to statutes td limitutiotn ami enr n ratlin, as to tontiMUiiim, 
in Wart v. Hylttm, Uall. It vvas asMimrd In ( hiel Instire 
Marshall with rrgartl to the i-scheat u( land to the state in (Chirac 
V. Chirac, a Wheal, . . . So ;n to a litiuted lunMlitiitm 

of foreign ronsuh within a State. Wsiiirs§hin\ faor, tio Ih S. n 
. . , Further illusiratum mtuih tumrir\*»ats. ami u onK inuaim in 
consider the appHtatitm of rntahlished inlr*» to ilu* pir%rint lase. 

Mere a national intetest of vnv nratlv the hni fiiaKnitmle is 
involved. It can he proiectetl only In natnnud atiion ni tomeri 
with that of anothn [Hiwer. I lie Milijrn inattrr is nuh transitorily 
within the State ami has no jwunannu hahiiai thnrin Uui hw 
the treaty and the statute iluir sotm iniKhi Ur no Unds lor any 
powers to deal with, We see noiliing in the Clotntiiutiun that (ntie 
pels the (h)Vernnieni to sir by while a IinhI snpplv is nn ol! and 
the [irotectors of our foiests ami our tro|n are drsirosrd, It is 
not sufficiem to rely ujHin the States, I he irltamr is vain, ami 
were it otherwise, the c|uestirin is wheiiirt lire I'liiiril States is for* 
bidden to act. We are ut opinion that die irratv and siaime uiuhi 
be upheld. Crtrev v. South i>akotu, 1^30 IF S. r iH, 

Decree affirmed. 

Mr. Justice Van Devamer and Mr. Jvntiir lUiney dksrnw 

HOUSING IN WAR TIME WASHINCrrON 

Hlmk V, lln%h 
^56 U. H. I3f, (ly^O 

This is one of two emtrgtmy rtrsi Both wttr for 

four decisions, and Holmes wrote the misiotits ofnnum in 

botlu^ The hvcscut Cifjie has iwo it at ti 
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xoilh the xeitY /u^u»rr m n (Irmtu uicy; nud i( deals loilh the. rcla- 
cion of l»'ofieri\ rij^hts to the ptirlnKse.K of the state, 

The lenr hrou^i^lil xoith it a .seareily of Imiisiaf^ [neilities vt the 
(idinioi.strniiee atid indu.strial renters,^ U'he situation in Wash- 
ini>;(on, whi< h leas pa) fit tdarly avnie, xvas dealt with by a 
Coni^ressionnl rid for the Distriet of Colunihia that sought 
tt> pYeee})t profUeeri))^ in rents, Ihrougli methods gwen vi the 
opinion: the situation in New Yorh (Uty was dealt with by a 
similar New York state hue, as explaitied in the Marcus 
Brown ease, A dis.\ent b\ Justire Mf Kennn, in which Chief 
Justice IVhite and Justices Vati Oeiuinter and Melieynolds 
joined, xens entered in each case. 

It urged in this cast* that (he Congirssional Act xnolated the 
Fifth Anieudttient hx tahitig fnopertx without compensation; 
tuid that the Att as passed was not, ns it daitned, far the regth 
Inlion f)f health or the allexnation of administratine tension* 
**()f wfiat (toneft) is it to the ptihlie health or the operathnis of 
the Federal (oteernment who shall (treupy a eellar, and a room 
oboiT it, for liusituws purposes in the (Uty of Washington?'* 
'The purpose was rather, fnstice MtKeitnu insisted, soeialisni, 

I lane conditions arisen, he ashed, "that are not arfuniahle to 
passifig palliatifws, st» that social ism, or some form of sociaF 
am* is the tmly peimanent torrvilive or cireotnrnodationf" 
tie preferred, fie said, to abide by the "prohibitions" of the 
Constitution, which woe "as absolute as axioms," 

This joined issue stjuaiety with Justiee Jloltnes, who, ns 
anxious as any of his colleagues to abide by the Constitulioni 
did not cotisider any goeeinmental concepts as absolutes. 
Property, atnong other social tmlues, xeas not "exempt from 
legislatiee modification rexjuired from time to lime in cittilized 
life," although "the put that tangible properly is also xiisihle. 
tends to giee a rigidity" to our notion of it, //.v to the reality of 
the need of legislation, "Congress stated a publicly notorious 
and almost teorld wide fartT 

Jlut in ealidating (he means that CUmgress tesed, Ilxdrnes 
seemed to tHuillate hetiveen a xwry broad statement {"the 

Sf l“(ir trvidrMfr i^ivrn *tl ihr Iwjuings on emrr^rru v rrm see 

lilt’ Jlearitm . . tm It U. U. H. (Umium. IlniHr, ConuullUT t>n 
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question is whether Congress was incompetent to meet it [the 
need] in a way in xohich it has been met by most of the cwilized 
countries of the world'') ^ and a narrower appeal to the doc¬ 
trine that circumstances have clothed the letting of buildings 
in the District of Cohimbia with a public interest so great as 
to justify regulation by Into/' Holmes had always been reluc¬ 
tant to use the doctrine of industry *'affected xoith a public 
interest^' although he had done so in the Noble Stale Bank 
case; and he was to reject the doctrine completely in his dis¬ 
sent m Tyson r;. Banton. In the present case he is in a transi¬ 
tional mood, paying 50me deference to the doctrine, but rest¬ 
ing his position primarily on the broader ground of tv hat was 
necessary for national survival. 

For that is the real importance of the emergency rent 
cases — their recognition of the broad base of national power 
necessary for the effective toaging of war. John Qitincy Adaxns 
once said that while the peace power of the American Govern¬ 
ment was closely contained within the constitutional provi¬ 
sions, the war power *'is only limited- by the usages of nations." 
Holmes's remark on the competence of Congress to deal with 
the housing problem in the manner which other civilized na¬ 
tions have adopted is strikingly parallel to Adams' conception. 
And it is notable that even when he talks of the letting of 
houses as clothed xoith a jniblic interest he does 7 iot do it in the 
static terms in which the doctrine to as generally put, but makes 
it a dynamic matter: "Circumstances may so change in time 
or so differ in space as to clothe with such an interest xvhat at 
other times or in other places would be a matter of purely 
private concern.**^ Here is a doctrine broad enough and flex¬ 
ible enough to meet fully the requirements of a democracy 
like ours in a world in which the^ techniques of total warfare 
have become imperatives. 

One other thing is worth noting: that the minority in the 
rent cases, which insisted that jyroperiy or contract rights 

8 A few years after this decision, in Chastleman Corp v. Sinclair, 564 U. S, 
543 (*924) the Court implied that the validity of the rent regulation would 
not reach beyond the duration of the emergency. In the Second World War 
the Oflice of Price Administration, acting under the directives of a Presidential 
order, declared the existence of a housing emergency in a number of war in* 
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rouUl rifit hr thus ahri(lp;r(i i}i a roar nnrvfrrnryj and hrld the 
n)ustiti(ti<inal f)rahibiti<)}is "ahsolulr as axioms^** did not fad. 
that xray a haul athrr roastitulioaal prohibitions xohrn thry 
x>otrd xrith thr majority in iUr frrrdoni itf sprrrh cases avLwifjr 
out of thr xrar, Ilnhnrs xoas far more consistent hi his xoilling- 
7}rss, whrlhrr in Hlock Ilirsli or in the Schcnck castu to 
rrcognizr that nrithrr property nor liberty is an absolute; hut 
his hierarchy of x^alurs shoxord itself by his greater solicitude 
that a heaider burden of proof be placed on the abridgment 
of chdl lihrUies, 

Ildlmt’s. J., f(jr the Cduri: 

'Ehis is a procralin^ brought by ilu‘ tU’fotuhuu in error, Hirsh, 
to recover possession oi the tellur uiul first llotu’ of u IniiltUng on 
E Street in Washington which the plaintilF in error, Block, holds 
over after the expiration of a lease to him, Hirsh bought the 
building wliile the lease was ninnittg, and on Dectanber 15, ujit), 
noiilied Hltuk that he should ret|ulre possession on December 31, 
whett the lease expired. Block dedineci to surrender the premises, 
rehiitg upon the Act of October ya, c. 80, Title 11 —‘Dis¬ 

trict of (a>lnnd)ia Rents'; especially io|), .(i Slat, ycjy, ucjH, 301, 
*rhat is also the ground of his defetise in this Court, and the c|ue.s- 
tion is whethc'i tlu‘ stattite is cotistitniional, or, as held hy the 
Court of Appeals, an attempt to uulhori/e the taking of |)r()perty 
not for puhlic use and without due procc*.ss of law, and for litis and 
other reasons void, 

By § tot) of the act the right ttf a tenant to occupy any hotel 
(aparlmeiif, or 'rental property,' i.e„ any huildiiig or part thereof, 
other than htitel or a[tattmeni, is to continue notwith¬ 

standing the expiration of his term, at the option of the tenant, 
suhjecl to reguhuitm hy llie Ccjtumi-ssion appointed hy the act, 
so long as he pays the rent and perftjrms the conditions as (ixed 
hy the lease or us tnodiited hy the Commission, U is provided in 
the same seciitut that the owner shall have the right to possession 
'for actual untl lanra lule occujnttuy hy himself, or lus wife, chil¬ 
dren. or de|jemletits . . , upcm giving thirty days' notice in writ¬ 
ing.' Arconiing to Itis affidavit Hirsh wanted the premises for his 
owti use. but he did tint see fit to uive thirty days' notice, hecausci 
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it oiuls with (he* dochinuion in tluu (Ik* pnA isiruis oI 1 iilc? U 
are made necc'ssary by the einergeiuies ^lowini* tnit ol the war, 
re.suUinjj^ in rental ('onditions in die Uistritt il;uiy,eniuH to the [lublic 
health and burdensmue u> jmblie i>ilut vs, enlpU»\e^*^ anti uttessnries, 
and tliereby embarrassing die Fedeial (invetmnem in iht‘ iransao 
lion of tile [lublie business. As emeigeiuv legislatiun tin* Title is to 
end in two years unless sooner re|»ealed. 

No doubt it is true that a legislative th*chu;uion of farts that 
are material only as the grmnul hir eiuuting a ride oi law, for 
instance, that a terrain use is a pulilit iuit'. luav um be held con* 
elusive by the Ciourts. . . , Hut a detlai,ui*m b\ a legislature urn- 
cerniug public cojulitinns that l>y netessitv aud dut\ it must know, 
is emtillcd at least to great res|je{r. In this instante Congress stated 
a publicly notorious aud almost worUl wide fait. That dir nueigency 
declared by tlie statute did exist must be asHiimeil. and the question 
is whether Congress was intompeteni to meet it in the wav in which 
it has been met by most of the t ivili/etl ttiuntries ol ibr world. 

1‘he general proposition to be maintaineil in that cirrumstunces 
have clothed the letting ol ImiUlings in the of Columlua 

widi a public interest so great as to jusidy ugnhuion by law, 
Plainly circumstances may so change in time ni so diUrr in space 
as to clothe with such an inieiesi what at other times in oilier 
places would be a matter of [uirelv private toncc in. It is enough 
10 refer to the decisions as to insiname, in Alliitncfn ltt» 

sntancr. Go, v, Lewis, U. S. trrigaiirm, in Ghnk v. Nash, 
ig8 U, S. jjtir. and mining, in Sinthltv v. lis^httssnl Hny Gold 
Mining Co., 900 lb S. 5^7. They suffuieiulv illustrate what hardly 
would he denicub 'They illustrate also that the use by the |>ublic 
generally of eacrh specific thing aHectrd taimot Ik- tnade the test 
of public interest, ML Vernon WotHthriry Goiion Dmk Co. v, 
/l/afjama Intmtate lUniwr Co. jo lb S, ^n, and iliat the public 
Interest may extend to the use of land. Thev disprl the notion 
that what in its immediate asjicnt may be only a private iransjic* 
tion may not be raised by its class or f liaraitei to a public idfair. 
Sce» also, Noble State Hank v, Hmkell, aii| lb S. to^. iiu, iii, 

The fact that tangible property is also visible lemls to give a 
rigidity 10 our comcpiion cjf our rights in it that we do mn attach 

In nihc'rs leiiu f flio intririftti iti.ir 
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euiiucni (lonuiin, inulcr which wluil is lakcu is [)!ii(i for, bill by 
lluu ()i‘ the police' power in its [>roper sense, under which property 
rights may he cut down, and to that c'Xtent taken, without pay. 
Under the police power the right to erect l)uildings in a certain 
(juarier ol a city may he iiiniu'd to from eigluy to cnu‘ hundred 
feel. IVclrh \\ Sximsrw ui.) 1 ). ,S. pi. Safe pillars may he reciuired in 
coal mines, Vlymauth (loal do. v, drunsylvtunn, uiyjt U. S. Hill- 
boards in cities may he K’gulaied. SI, i.ouis JUhstrr do, v. St, Louis, 
2*19 IJ, S. 2(19. Watersheds in the tountry may lu* kepi dear, Lnity v. 
North d(iroli)ia, 2 (9 U, S. u. 'ritesi' eases are enough to esUibllsh 
lluu a pul)lit'exigency will justify the legislature in rc'stricling |)rop- 
erty rights in land to a certain c'xieiu without tompensatiom JUu 
if to answt;r one nt'ed the legislaiuit* may limit height to answer 
another it may limit n'lit. We do mu peiceave any reason for deny¬ 
ing tJie jirMificatioii ht‘ld good in the foregoing cases to a law 
limiting the property lights now in ([uestion if the ]jul)lic; exigency 
vc'ciuirt's thai. 'The rt‘nst)ns are of a dillerent nature hiii they (c*r- 
tainly are not less pressing, (Congress has .slated the niK[ue.s!ionuhlc* 
cml)arrassmcMn ol (iovernmetu and danger to the pnlilic lieuUh in 
the existing conditions of things, *l*he s[uu’e in Washingum is 
nece.ssarily monoptdi/ed in com|»arativc‘ly few hands, and letting 
portions of it is as much a htisiness as any mlun*. Housing is a neces¬ 
sary of life*. All the elements of a puhlic interest justifying .some 
degree of pulilie ecmind are present, ‘The only matter that .seem.s 
to us open to debate is wheiiier (lie stauiit* goes too far, For just 
as there comes a point at which the police power cc'Uses and leaves 
only that ol eminent dennain, it may he icukcuIchI that tegulalions 
of the [ireseni soil pressed to a certain height might amount to 
a taking wiihoin due processor law. Martin v, of Coliunbia, 

205 U. S. 1^9. 

Ferha[)S it would he ton sirit 1 to deal with fliis ca.se as conceniing 
only the reiiuiremeiu of thirty duys’ iiotice. For allliougli the [ilaiiu 
tiff allc'ged that he waiiic*d the [ueinises leu* his ovrn use* the de- 
tendam denied it inul might have prevailed upon iluu issue under 
the act. 'Fhe general <|uesiion to which w have adverted must he 
d(*t:ided, if not in this thcar in the neKi case, and it should lie di.s- 
posed of now. ‘The main peunt against the law is that tenants 
art* allowed to rertiain in tHisses-Hum :u iht* same r{*ut that ihcw have 
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do wliat lie will with his own and to make what contracts he pleases 
are cut down. But if the public interest be established the regula¬ 
tion o£ rates is one of the first forms in which it is asserted, and 
the validity of such regulation has been settled since Mitrm v. 
Illinois, 94 U. S. 113. It is said that a grain elevator may go out of 
business whereas here the use is fastened upon the land. The power 
to go out of business, when it exists, is an illusory answer to gas 
companies and waterworks, but we need not stop at that. The regu¬ 
lation is put and justified only as a temporary measure. See Wilson 
V. NeiUj 243 U. S. 332, 345, 346. Fort Smith t Westerji jR. R. Co. v. 
Mills, 253 U. S. 206. A limit in time, to tide over a passing trouble, 
well may justify a law that could not be upheld as a permanent 
change. 

Machinery is provided to secure to the landlord a reasonable 
rent. § io6. It may be assumed that the interpretation of “rea¬ 
sonable” will deprive him in part at least of the power of profiting 
by the sudden influx of people to Washington caused by the needs 
of Government and the war, and thus of a right usually incident 
to fortunately situated property — of a part of the value of his 
property as defined in IjiLcrnational Harvester Co. v. Kentncky, 
234 U. S. 222. Sonthern Ry. Co. v. Greene^ 216 U. S. 400, 414, But 
while it is unjust to jDursue such profits from a national misfortune 
with sweeping denunciations, the policy of restricting them has been 
embodied in taxation and is accepted. It goes little if at all farther 
than the restriction put upon the rights of the owner of money by 
the more debatable usury laws. The preference given to the tenant 
in possession is an almost necessary incident of the policy and is 
traditional in English law. If the tenant remained subject to the 
landlord's power to evict, the attempt to limit the landlord’s de¬ 
mands would fail. 

Assuming that the end in view otherwise justifies the means 
adopted by Congress, we have no concern of course with the ques¬ 
tion whether those means were the wisest, whether they may not cost 
more than they come to, or will effect the result desired. It is 
enough that wc are not warranted in saying that legislation that 
has been resorted to for the same purpose all over the world, is 
futile or has no reasonable relation to the relief sought. Chicago, 
Burlington & Qxdncy R. R. Co. v. McGuhe, 219 U. S. 549, 569. 

'T'Itp clcilnlp tc rkKiPrI'pH lo nn thp Fiirlhpr crmnnrl Innrllrtvrlc 
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possession of the land. If the power of the Commission established 
by the statute to regulate the relation is established, as we think 
it is, by what we have said, this objection amounts to little. To 
regulate the relation and to decide the facts affecting it are hardly 
separable. While the act is in force there is little to decide except 
whether the rent allowed is reasonable, and upon that question 
the courts are given the last word. A part of the exigency is to secure 
a speedy and summary administration of the law and we are not 
prepared to say that the suspension of ordinary remedies was not a 
reasonable provision of a statute reasonable in its aim and intent. 
The plaintiff obtained a judgment on the ground that the statute 
was void, root and branch. That judgment must be reversed. 


SPIDERWEBS AND PRESIDENTIAL 
POWER 

Myers v. U. 5 . 

272 U. S. 52, 177 (1926) 

This case arose from the silence of the Constilution about 
the poxver of removal of appointed officials. For a hundred and 
thirty-five years the Supreme Court had avoided, passing on 
the xjexed question of whether Congress could stipulate that it 
should have a hand in it. The Myers case loas the first judicial 
iest.'^ Myers luas appointed by President Wilson to a first-class 
postmastership at Portland, Oregon, in ipiy and removed by 
him in /p20 before his term of four years was up. An 18y6 
Congressional statute stipulated that postmasters **shall be ap¬ 
pointed and may be removed by the President by and ivith the 
advice and consent of the Senate and shall hold their offices for 
four years unless sooner removed or suspended according to 
latoT 

The Supreme Court recognized the case to he difficult con¬ 
stitutionally, Bui its political implications xoere important. It 
was argued twice, once in December 1^2^ and once in the 

lit was not, of course, ihc first time the question hud come before Llic Su¬ 
preme Court. But each Lime the Court had studiously evaded the issue. See 
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CLEAR AND PRESENT DANGER 

Schenck v. U, S. 

249 U. S. 47 (1919) 

The World War brought in its wake some knotty problems 
for judicial review in the area of civil liberties. This case and 
the two that follow constitute a great trinity of the sedition 
cases growmg out of the war. Congress in June igij enacted, 
an overall espionage and sedition statute, and followed it in 
May ipi8 with an even more stveeping measure against dis- 
loyal or seditious utterances.^ There was undoubtedly con¬ 
siderable popular demand for such action/ and it has been 
argued that the additional provisions were necessary in order to 
forestall local vigilantism. The federal district courts handed 
down a number of convictions under the Act, of which six^ 

IVere upheld by the Supreme Court. Of these the Schenck case 
shows the clearest intent to obstruct the draft. 

Holmes wrote the unanimous opinion of the Court in this 
hey decision of the cluster of modern cases that concerns the 
relation heUveen freedom of utterance and the military dan¬ 
gers and needs of the country. It contains the first full formula¬ 
tion of what has come to be knoicn as the ”clear and prescjit 
danger*' doctrine. It uses, as the test of speech that falls out¬ 
side the guarantees of the First Amendment, whether the 
words are used in such circumstances and are of such a nature 
as to create a clear and present danger that they will bring 
about the substantive evils that Congress has a right to pre¬ 
vent." This means negatively that speech is not to be banned 
merely because the words are considered objectionable or be¬ 
cause they may have some secondary consequences considered 
undesirable. There are three elements in the criteria set up: 

’•For the history of these Sedition Acts, as for other matters connected with 
wartime freedom of speech, see Z. Chafee, Free Speech in the United Stales 
(1941), to which I am deeply indebted even where I diverge from its interpreta¬ 
tion. The 1918 Amendment was repealed in 1921, but the 1917 Act remained on 
the statute books and was used in the war prosecutions of the second World War. 

2 In addition to the Schenck, Debs, and Abrams cases, there were Frohtoerk v. 
U. S.. 24.Q U. S. 20^ Goio^ . Schaefer v. U. S.. 2 ki U. S. a68 /'io9o\ . and Pierrp. v. 
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firsts (lit* words tlirmsrht(\*i 7riust have a (Urret rrlatinn in the 
subsffn}tive evil (to (his rase, obstrtirl.ittg rrcruititiir and 
sjoraditi^ disalJeclion ainonii; the artnrd forrrs) ; second, the 
etnl itself tnnst he one on which Cott^^U’ss has bower to 
late: third, the cotilext or sitnalion tntisf be such (hat the 
sbeech results in a clear and iittniediate dattii;er that the fnir- 
poses of (•ongress will he frustrated. Otic niust recall ffohnes's 
loftg attd rich experience iti dealitig xoith the conttnon law: 
the doctrine of clear and presetit datigcr is obviously drawn 
from that which seeks to lay doxott a test for incitement xtnder 
the cfunmon laxo, xoith the differettce that the antiext here has 
been broadcfied to the scope of the mililary danger of a nation. 
Holmes steered a xniddle course between Judge Learned 
Hand's **objet live standard," laid doxon ixi the Masses trialj 
where the etnphasis is placed on the xoords themsehics a}id ofi 
the sbeciftc intent to incite a critne, rather than on the sur¬ 
rounding cirx umstatices, and oxi the other luuul the "daxiger- 
ous tendenty" doctrine, 

]Vhat Holmes is saying in effect is that free speech is not 
an absolute xmlue, to he guaranteed under exuny circumstancf^ 
and at any social cost. We are not, as Holmes says, free to 
shout "Fire" in a crowded theater; similarly the fart of a 
nation at xuar may proxnde a context iti which xuords are as 
dangerous as the acts to xohich they are an i)tcitenient. The 
concept of free speech becomes relative: the stress is pul xiot 
on the xuords thernsehtes, but on their relatum to the ccnilext 
attd circuinstances in which they are used; but the xtfords must 
bear a direct relation to that context, IJius Holmes presents 
what the plrilosophers might call an "operationar definition. 
Yet if he does not make an absolute out of /)vr speech, neither 
does he give scope to an unrestricted war hysteria. One may 
say that in the act <d senditig Schenck to jail, Holmes enxuici- 
ated a doctrine xvell calculated to safeguard the bidixndual 
value atid social need of intellectual freedom xoithout unduly 
jeopardizing the strength of the state. The application of the 
doctrine is, of course, in exwry indhddual instanee at (he mercy 
of the administratixfe offices of the 44tloruey Oeneral and the 
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Postmaster General, and the lower Federal Courts, and even¬ 
tually of the Supreme Court. The personnel of all three were 
at the time not too zvell disposed toward freedom of utterance. 
Yet by putting the emphasis where he did, Holmes sought to 
minimize the scope of administrative and judicial arbitrariness. 
From the standpomt of style, this is not one of the great 
Holmes opinions. He was writmg the opinion of the Court, 
and whenever he did that he depersonalized his writing as far 
as he could, to secure something on xohich everyone xoould 
agree. There is some humor in the understatement xuith which 
he summarized the impassioned Socialist manifesto in the 
case. Otherwise his principal quality here is clarity and a 
grave deliberateness. 

Holmes, J., for the Court; 

This is an indictment in three counts. The first charges a con¬ 
spiracy to violate the Espionage Act of June 15, 1917, c. 30, § 3, 40 
Stat. 217, 219, by causing and attempting to cause insubordina¬ 
tion, See,, in the military and naval forces of the United States, and 
to obstruct the recruiting and enlistment service of the United 
States, when the United States was at war with the German Em¬ 
pire, to-wit, that the defendants wilfully conspired to have printed 
and circulated to men who had been called and accepted for 
military service under the Act of May 18, 1917, a document set 
forth and alleged to be calculated to cause such insubordination 
and obstruction. The count alleges overt acts in pursuance of the 
conspiracy, ending in the distribution of the document set forth. 
The second count alleges a conspiracy to commit an offense against 
the United States, to-wit, to use the mails for transmission of 
matter declared to be non-mailable by Title XII, § 2, of the Act 
of June 15, 1917, to-wit, the above-mentioned document, with an 
averment of the same overt acts. The third count charges an un¬ 
lawful use of the mails for the transmission of the same matter 
and btherwise as above. The defendants were found guilty on all 
the counts. They set up the First Amendment to the Constitution 
forbidding Congress to make any law abridging the freedom of 
speech, or of the press, and bringing the case here on that ground 
have argued some other points also of which we must dispose. 

It is argued that the evidence, if admissible, was not sufficient to 
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(loc'unu’iiis. Aadnlln^ lo ilu* testimony Sdnnuk saiil he was 
oral scm'tary <il lIu* Socialist Pmiy and had tlKU|>e ol tin* Sen ialisi 
headiinarters Iroin width tin* dornments wen* sent. Me ideiuilied a 
hook fountl then* as tin* iniintu*s of the Exetnlive (lonmdiur of the 
party. '1‘ln* i)ook sliowed a lesolniion (»f Anj^ust i*;, h)17i that 
fifteen thousainl leallels shonlil he [)rimed on the otlu‘r .side cif one 
of them in use, \o lu* mailed it) mt*n who hatl |)assed eM*mpuon 
hoards, and lor distrihution. Sehenek [)ersonally attended to the 
printing. On Angnst 20 the general setteiaiy's n*pori saitl, “Oh- 
lainetl new leallels from printer ami startetl work atldressing en¬ 
velopes,*’ R:e,: and there was a resolve that Oomrade Sehenek he 
allowed St25 for sending leaflets ihvough the mail. He said iluu he 
had ahoni lifieen or sixteen ilnmsand printed, 'There W(*re files of 
the eintdar in (|uestion in the inner ofliie width he said were 
prinletl on llie other side of the one sided eireular and wete there 
for disirilmiion. Other copies were proved to huvt* been sent through 
tiu* mails to ilrafied men, Without going into eonfinnatory details 
that were proved, tu) reasonable man toulil donhi that iht* tie- 
fendnnt .SMictuk was largely instrumental in sending tlie tirtnhus 
al)oul. As to the tlefemiam Uaer, there was evitleme that she was 
a numdier of the Executive Hoard and lhai the minutes of its trans¬ 
actions were hers. Tfie argument as to the sulfuieniy ol the evi¬ 
dence that ihc' defendants c'ons|)iretl to settd the documents only 
impairs the set ionsness of die real defence. 

It is ohjeeted tluu the clntiuneniary evidence was not ndmissihle 
because ohiaiiu*d upon u search warnuu, valid so far as u|)peais. 
The contrary is estaljIishecL Adams v. iWtw Yo\k, icja It, S. fjHr,; 
lVf*(*ks V. (hiitt^d Siat^s, 25a U. S. j^cjf,, ^^c)(i. 'The search warrant 
did not issue against the defendant hut against the Socialist heacT 
c|uariers at ijiah Arch Street and it would seem that the docu¬ 
ments lecluutally were not even in the ddentlatu's possession. Sct 
Johnson v. United Stales, 2HH [f. S. *157. Notwithstanding some 
protest in aiguineru the notion that evidence even directly pro 
ceeding from the defendant in a cHminal proceeding is cHtltided 
in all cases by the Fifth Amendment h plainly urisuutuh JtoU v. 
United Slates, 21H U. S, a.jf,, 252, 253, 

The dotumcni in question upon iu first printed side recited 

. l... ..... . f » 4 .1 .4.4 • It 
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guage it intimated that conscription was despotism in its worst 
form and a monstrous wrong against humanity in the interest of 
Wall Street’s chosen few. It said, “Do not submit to intimidation/* 
but in form at least confined itself to peaceful measures such as 
a petition for the repeal of the Act. The other and later printed 
side of the sheet was headed, “Assert Your Rights.” It stated 
reasons for alleging that anyone violated the Constitution when 
he refused to recognize “your right to assert your opposition to 
the draft,” and went on, “If you do not assert and support your 
rights, you are helping to deny or disparage rights which it is 
the solemn duty of all citizens and residents of the United States 
to retain.’* It described the arguments on the other side as com¬ 
ing from cunning politicians and a mercenary capitalist press, 
and even silent assent to the conscription law as helping to sup¬ 
port an infamous conspiracy. It denied the power to send our 
citizens away to foreign shores to shoot up the people of other 
lands, and added that words could not express the condemnation 
such cold-blooded ruthlessness deserves, Sec., See., winding up, “You 
must do your share to maintain, support and uphold the rights 
of the people of this country.’* Of course the document would 
not have been sent unless it had been intended to have some 
effect, and we do not see what effect it could be expected to have 
upon persons subject to the draft except to influence them to ob¬ 
struct the carrying of it out. The defendants do not deny that the 
jury might find against them on this point. 

But it is said, suppose that that was the tendency of this circular, 
it is protected by the First Amendment to the Constitution. Two 
of the strongest expressions are said to be quoted respectively from 
well-known public men. It well may be that the prohibition of laws 
abridging the freedom of speech is not confined to previous re¬ 
straints, although to prevent them may have been the main purpose, 
as intimated in Patterson v. Colorado^ 205 U. S. 454, 462. We admit 
that in many places and in ordinary times the defendants in say¬ 
ing all that was said in the circular would have been within their 
constitutional rights. But the character of every act depends upon 
the circumstances in which it is done. Aikens v. Wisconsin, 195 
U. S. 194, 205, 206. The most stringent protection of free speech 
would not protect a man in falsely shouting fire in a theater and 
causinir a nanic. It does not even nrotert a man from an iniimriinn 
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every case is whether the words used are used in such circumstances 
and are of such a nature as to create a clear and present danger that 
they will bring about the substantive evils that Congress has a 
right to prevent. It is a question of proximity and degree. When 
a nation is at war many things that might be said in time of peace 
are such a hindrance to its effort that their utterance will not be 
endured so long as men fight and that no court could regard them 
as protected by any constitutional right. It seems to be admitted that 
if an actual obstruction of the recruiting service were proved, 
liability for words that produced that effect might be enforced. 
The statute of 1917 in §4 punishes conspiracies to obstruct as 
well as actual obstruction. If the act (speaking, or circulating a 
paper), its tendency and the intent with which it is done are the 
same, we perceive no ground for saying that success alone warrants 
making the act a crime. Goldman v. United States j 245 U. S. 474, 
477. Indeed that case might be said to dispose of the present con¬ 
tention if the precedent covers all 7 nedia concludendi. Rut as the 
right to free speech was not referred to specially, we have thought 
fit to add a few words. 

It was not argued that a conspiracy to obstruct the draft was 
not within the words of the Act of 1917. The words are “obstruct 
the recruiting or enlistment service,” and it might be suggested 
that they refer only to making it hard to get volunteers. Recruit¬ 
ing heretofore usually having been accomplished by getting volun¬ 
teers, the word is apt to call up that method only in our minds. 
But recruiting is gaining fresh supplies for the forces, as well by 
draft as otherwise. It is put as an alternative to enlistment or 
voluntary enrollment in this Act. The fact that the Act of 1917 
was enlarged by the amending Act of May 16, 1918, c. 75, 40 Stat. 
553, of course, does not affect the present indictment and would 
not, even if the former Act had been repealed. Rev. St. ^ 13. 

A SPEECH BY EUGENE DEBS 


Debs v. t/. S. 

249 U. S. 2H (1919) 

This is the most sharply criticized of any of Holmes's civil 
liberties opinions} It involves a speech made in Canton, 


aspects of its policy as well The speech itself, as Holmes relates 
itj is uncompromising in its opposition to the war; but the 
problem was whether it was also an incitement against re¬ 
cruiting. Holmes wrote the unanimous opinion of the Court, 
He guesses in one of his letters that it was probably a strategic 
move of the Chief Justice to assign it to hinij since Holmes 
was regarded as a champion of free speech.^ 

It is important that 7iowhere in the decision does Holmes 
refer to his ow7i **clear and present da 7 iger” doctrine. The 
reason lies probably in the history of the case: the federal 
court that tried the case below had mstructed the jury ^ to 
decide on 'Hhe jiatural tendency and reasonably probable ef¬ 
fect'" of the speech. Givem the very broad scope of the Espio^ 
nage Act, especially if 7iot construed very strictly, Hobiies could 
no doubt justify bringing the speech within the tei'ms of the 
act. But the opinion unfortunately coniams neither a care¬ 
ful examinatio 77 of the constitutionality of an act thus broadly 
drawnj nor of the applicatioii to Debs"s speech of the criteria 
Holmes laid doxvn m the Schenck case. 

But criticism, of Holmes*s position here should he. tempered 
by an understanding of the proble 7 ns of ‘judicial strategy 
which, lihe other judges, he and his colleagxie Jxistice Brandeis 
had to consider. He was wise to speak for the unanimous 
Court in the Schenck and Frohwerk cases, especially the 
former, in which, he had the opportunity to commit the 
Court to the general doctrine of clear and joresent danger. 
Many have believed that Debs*s words referred far more to 
ultimate social change than to immediate obstruction of the 
war effort, and that Debs*s direct intent to effect the latter xoas 


306) must be placed in the area of war pathology. Among the more drastic 
criticisms are Ernst Freund, cited below, note 7; and Forrest R. Black, *‘Debs v. 
U. S.: a Judicial Milepost on the Road to Absolutism,’* 81 University of Penn¬ 
sylvania Law Review (i()32) 160, 

^See below, p. 4.12. 

® On the character of the jury, see Max Eastman’s Liberator article, “The 
Trial of Eugene Debs” (November 1918), as quoted in Chafee, op. cit. 73. 
They were retired farmer.s and merchants, of an average age of seventy-two and 
an average wealth of fifty to sixty thousand dollars. 
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far more a matter of presumption than of evidence. Yet 
neither Holmes nor Brandeis felt that the case was clear 
enough to xoarrant a break with the Court majority such as 
they were later to make in the Abrams case."^ 

Holmes was not happy about the case. “/ am beginning to 
get stupid letters of protest/' he xvrites Pollock, ''against a 
decision that Debs, a noted agitator, was rightly convicted of 
obstructing the recruiting service so far as the law was con¬ 
cerned. I xoondered that the Government shoidd press the case 
to a hearing before its, as the inevitable result xuas that fools, 
knaves, and ignorant persons loere bound, to say he xoas con¬ 
victed because he was a dangerous agitator and that obstruct¬ 
ing the draft was a pretence." 

Debs received a ten-year sentence. Pie was already an old 
and exhausted man when he xoent off to jail. IPe was bitter 
in his comment on the "coterie of be gowned corporation laxo- 
yers in Washington." "Great issues are not decided by courts," 
he said, "but by the people." And from the steps of the 
railroad car he spoke to the people xvho had come to say 
farexuell. "They can't stop the movement. You keep up on the 
outside and Til keep up on the inside." The editorials in the 
Nexo York newspapers almost unanimously depicted Debs as 
"not a martyr but a defeated fighter” {Nexo York Times, 
March 12, 1^1 cf ), and expressed admiration for his willmg- 
ness to pay the price for his beliefs. 

But in liberal and radical circles there xoas considerable 
protest. "Of course," xvrites Holmes to Pollock, "there xoere 
people who pitched into the Court for sending Debs to prisoxi 
. . . but there xoas no doubt that the Jury xoas xoarranted in 
finding him guilty or that the act xoas Constitutional. Noxo 
I hope the President xoill pardon him and some other poor 
devils with whom. 1 have more sympathy." ^ We may judge 
that Holmes was sensitive to some of this criticism. "The cause 
of the government has gamed nothing," xoroie Ernst Freund 
in the New Republic, "while the forces of discontent have 
been strengthened, and have been given an exaxnple of loose 
and arbitrary law xohich at some time may react against those 

<^Cbafee points this out admirably, op. cit., 86. 



He was pardoned in 1921 by President Harding, without 
restoration of citizenship. 

There is a sharply defined dramatic contrast betiueen the 
txoo principal figures in this case: Debs, with his proletarian 
background and his record of unceasing struggle, a xnaster of 
the earthy language of the people, in his own way of a mold 
having something of the heroic in it; and Holmes, the New 
England aristocrat, with an individual style and grace, at once 
profound and sophisticated. Debs was in dead earnest. Holmes 
luas slightly contemptuous of the ‘'poor fools whom I should 
have been inclined to pass over if I could. The greatest bores 
in the world are the come-outers who arc cock-sure of a dozen 
nostrums. The dogmatism of a little education is hopeless,'" ^ 

Holmes, J., for the Court; 

This is an indictment under the Espionage Act of June 15, 1917, 
3 ® § 3 > 4 ^ Stat. 217, 219, as amended by the Act of May 16, 
1918, c. 75, § 1, 40 Stat. 553. It has been cut down to two counts, 
originally the third and fourth. The former of these alleges that 
on or about June 16, 1918, at Canton, Ohio, the defendant caused 
and incited and attempted to cause and incite insubordination, dis¬ 
loyalty, mutiny and refusal of duty in the military and naval 
forces of the United States and with intent so to do delivered, to 
an assembly of people, a public speech, set forth. The fourth count 
alleges that he obstructed and attempted to obstruct the recruit¬ 
ing and enlistment service of the United States and to that end 
and with that intent delivered the same speech, again set forth. 
There was a demurrer to the indictment on the ground that the 
statute is unconstitutional as interfering with free speech, contrary 
to the First Amendment, and to the several counts as insufficiently 
stating the supposed offense. This was overruled, subject to ex¬ 
ception. There were other exceptions to the admission of evidence 

^ “The Debs Case and Freedom of Speech”; New Republic, Vol. 19, p. 13 
(May 3, 1919). A little while after the appearance of this article there is the 
following passage in a letter to Pollock: “The spring here is enchanting . - . 
Really if a glance at the New Republic had not thrown the customary gloom 
over life it would seem fair once more.” H-P, 11:14 (May 36, 1919). 

®H-P, Iliii (April 27, 1919). 
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with which we shall deal. The defendant was found guilty and 
was sentenced to ten years’ imprisonment on each of the two 
counts, the punishment to run concuiTently on both. 

The main theme of the speech was socialism, its growth, and a 
prophecy of its ultimate success. With that we have nothing to 
do, but if a part or the manifest intent of the more general ut¬ 
terances was to encourage those present to obstruct the recruiting 
.service and if in passages such encouragement was directly given, 
the immunity of the general theme may not be enough to protect 
the speech. The speaker began by saying that he had just re¬ 
turned from a visit to the workhouse in the neighborhood where 
three of their most loyal comrades were paying the penalty for 
their devotion to the working class — these being Wagenknecht, 
Baker and Ruthenberg, who had been convicted of aiding and 
abetting another in failing to register tor the draft. Ruthenberg v. 
United States,, 245 U. S. 480. Fie said that he had to be prudent 
or might not he able to say all that he thought, thus intimating to 
his hearers that they might infer that he meant more, but he did 
say that those persons were paying the penalty for standing erect 
and for seeking to pave the way to better conditions for all man¬ 
kind. Later he added further eulogies and said that he was proud 
of them. Fie then expressed opposition to Prussian militarism in a 
way that naturally might have been thought to be intended to in¬ 
clude the mode of proceeding in the United States. 

After considerable discourse that it is unnecessary to follow, he 
took up the case of Kate Richards O’Hare, convicted of ob¬ 
structing the enlistment service, praised her for her loyalty to 
socialism and otherwise, and said that she was convicted on false 
testimony, under a ruling that would seem incredible to him if 
he had not had some experience with a Federal court. We mention 
this passage simply for its connection with evidence put in the 
trial. The defendant spoke of other cases, and then, after dealing 
with Russia, said that the master class has always declared the wars 
and the subject class has always fought the battles — that the sub¬ 
ject class has had nothing to gain and all to lose, including their 
lives; that the working class who furni.sh the corpses have never yet 
had a voice in declaring war and have never yet had a voice in 
declaring peace. “You have your lives to lose; you certainly ought 
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attempting to cause insubordination and refusal of duty in the 
military forces of the United States and obstructing the recruiting 
service. He said that she went out to render her service to the 
cause in tliis day of crises, and they sent her to the penitentiary 
for ten years; that she had said no more than the speaker had said 
that afternoon; that if she was guilty so was he, and that he would 
not be cowardly enough to plead his innocence; but that her 
message that opened the eyes of the people must be suppressed, 
and so, after a mock trial before a packed jury and a corporation 
tool on the bench, she was sent to the penitentiary for ten years. 

There followed personal experiences and illustrations of the 
growth of socialism, a glori Oca lion of mmoriiies, and a prophecy 
of the success of the international socialist crusade, with the in¬ 
terjection that “you need to know that you arc fit for something 
better than slavery and cannon fodder.” The rest of the discourse 
had only the indirect though not necessarily ineffective bearing 
on the offenses alleged that is to be found in the usual contrasts 
between capitalists and laboring men, sneers at the advice to culti¬ 
vate war gardens, attribution to plutocrats of the high price of 
coal, 8cc., with the implication running through it all that the 
working men are not concerned in the war, and a final exhorta¬ 
tion, “Don’t worry about the charge of treason to your masters; but 
be concerned about the treason that involves yourselves.” The de¬ 
fendant addressed the jury himself, and while contending that his 
speech did not warrant the charges, said, “I have been accused of 
obstructing the war. I admit it. Gentlemen, I abhor war. I would 
oppose war if I stood alone.” The statement was not necessary to 
warrant the jury in finding that one purpose of the speech, whether 
incidental or not does not matter, was to oppose not only war in 
general but this war, and that the opposition was so exj)resscd that 
its natural and intended effect would be to obstruct recruiting. If 
that was intended and if, in all the circumstances, that would be 
its probable effect, it would not be protected by reason of its be¬ 
ing part of a general program and expressions of a general and 
conscientious belief. 

The chief defenses upon which the defendant seemed willing to 
rely were the denial that we have dealt with and that based upon 
the First Amendment to the Constitution, disposed of in Schenck v. 
United States, ante, 47, His counsel questioned the sufficiency of 
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mite, 204. The most important question that remains is raised by 
the admission in evidence of the record of the conviction of Rutheiv 
berg, Wagenknecht and Baker, Rose Pastor Stokes, and Kate 
Richards O’Hare. The defendant purported to understand the 
grounds on which these persons were imprisoned and it was proper 
to show what those grounds were in order to show what he was 
talking about, to explain the true import of his expression of 
sympathy and to throw light on the intent of the address, so far as 
the present matter is concerned. 

There was introduced also an *‘Anti-War Proclamation and 
Program” adopted at St. Louis in April, 1917, coupled with testi¬ 
mony that about an hour before his speech the defendant had 
stated that he approved of that platform in spirit and in substance. 
The defendant referred to it in his address to the jury, seemingly 
with satisfaction and willingness that it should be considered in 
evidence. But his counsel objected and has argued against its 
admissibility, at some length. This document contained the usual 
suggestion that capitalism was the cause of the war and that our 
entrance into it “was instigated by the predatory capitalists in the 
United States.” It alleged that the war of the United States against 
Germany could not “be justified even on the plea that it is a war 
of defense of American rights or American 'honor,’ ” It said, “We 
brand the declaration of war by our Government as a crime against 
the people of the United States and against the nations of the 
world. Tn all modern history there has been no war more un¬ 
justifiable than the war in which we are about to engage.” Its first 
recommendation was “continuous, active and public opposition to 
the war, through demonstrations, mass petitions, and all other 
means within our power.” Evidence that the defendant accepted 
this view and this declaration of his duties at the time that he made 
his speech is evidence that if in that speech he used words tending 
to obstruct the recruiting service he meant that they should have 
that effect. The principle is too well established and too manifestly 
good sense to need citation of the books. We should add that the 
jury were most carefully instructed that they could not find the 
defendant guilty for advocacy of any of his opinions unless the 
words used had as their natural tendency and reasonable, probable 
effect to obstruct the recruiting service, &:c., and unless the de¬ 
fendant had the snecific intent to do so in his mind. 
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the verdict on the fourth count, for obstructing and attempting 
to obstruct the recruiting service of the United States, must be 
sustained. Therefore it is less important to consider whether that 
upon the third count, for causing and attempting to cause in¬ 
subordination, 8cc., in the military and naval forces, is equally im¬ 
pregnable. The jury were instructed that for the purposes of the 
statute the persons designated by the Act of May i8, 1917, registered 
and enrolled under it, and thus subject to be called into the 
active service, were a part of the military forces of the United 
States. The Government presents a strong argument from the 
history of the statutes that the instruction was correct and in ac¬ 
cordance with established legislative usage. We see no sufficient 
reason for differing from the conclusion but think it unnecessary 
to discuss the question in detail. 


TWO LEAFLETS AND AN EXPERIMENT 

A brams v. U. S. 

250 U. S. 616, 624 (1919) 

This is the hest-knoxun of the cases vnder the Espionage 
Act and perhaps the greatest of Holmes's opinions, Jacob 
Abrams and several other Russian emigrants threw doxoti 
some leaflets from the roof of a loft in the garment district of 
New York City. Abrams was tried under the Espionage Act, 
convicted, and sentenced to twenty years' imprisonment} The 
Supreme Court affirmed the conviction, the majority opinion 
being loritten by Justice Clarhe.^ Justice Brandeis joined in 
Holmes's dissent. They had both upheld the convictions in 
the previous five cases under the Espionage Act, but at this 
point they could not go along. Holmes's dissent is, in its im¬ 
plications, an elo q 216711 pj^oof that it tv as 7 iot they to ho had 
broken xvith the Coxirt majority, but the majority that had 
broken xvith them and diverged from- the criteria of the limits 
of free speech first laid doxvn in the Schenck case. 

^ For a good history and analysis of the case, with a bibliography of comments 
on it, see Chafee, op. cit., 108-140. 

2 As a mildly liberal member of the Court, Justice Clarke may have been 
assigned the opinion bv the same strateev which cave the Schenck and Debs 



STA'l'E 1K)\VKR AND FRKK TRADE IN IDEAS ^<>5 

77^r r^/^v of ihr }fidirtmr}tt tons (hr fourlli count, charifiuf!; 
that Ahunns and his associates had urged the curtaihnrut of 
war hroductinu, '*udth intent by such eurtaibnent to crihlile 
or hi}uler the United States in the jn'oseciUion of the war,'* In 
legal tenns the case turned on the nuuoung of **intefti,** Justice 
edarke argued that xehile the defefulnnts had only urged that 
the xeorhers produce no (trtns for an aitemlit at Atneriran in- 
ter(>ention in the linssian lievolution, and while America was 
not at war with Russia, the necessary consetjuence of (heir 
incitement vu>uld he to hamjier the war with ('wmianyi and 
that they leere willitig to crihhle the (lerman war if they 
could thereby also crih/de ititeawnfion in Russia, As Profes¬ 
sor Corwin has fnit it, in an artitle agreeing with the majority 
derision, *'!n laa\ as in rthits and in common sense, men must 
he held to tnteiul, if not the ustuil consetiuetices of their acts, 
certainly the iiecessary mentis to their ohjet tiiws," ^ Ifohnes 
however arg^ues that this was too indirett: that "the aim to 
produce" the consetjuence must he "the proximate motive of 
the specific act, although there may he some deeper umtiiw 
hell in d A * 

Holmes's second line of tngnment is that even if (he intent 
loere (line, in the striet sense in which the statute meant it, 
(here i\ in (hr ttnifext no t tear and present danger in (hr 
words, **Nohody ran suppose that the surreptitious puhlishing 
of a silly leaflet hy an unknoam man, without more, wouhl 
present an immediate danger that its opinions would hinder 
the sueees\ of the f[ofWinment arms," 

fiis third line of argument turns on the severity of the 
sentence. "Kiwu if / am technienlly wrong and enough can he 
sfjueezed from these poor and puny anonymities to turn the 

^"Frmlf»m of nml lUm luttler thr FiHt VI.] .jK 

(UJtiO) , 

■* One of iht* irlA pitue^lmr in Uir f(*«lrntl totiti, tiiruluK nii ilir 

irthnftiil tjur^non of the* atlminHihility of rvlilfiur^ h>t^ liowrvt't (a*! 

(tlmfcr point^i om) uitlrr iinplitationH for the* frre* sprreh *I hr elrfririr 

ohrrrtl to «hr»w. tluou^li thr ir^iimotn of Raymoied Reihiin and othri^. that ttir 
AinrHean intrivniiieio in Rn^ita w.in nm part of thr u,u with (iriinanv. hur thr 
trial incite rjoindrd thr rvhlrnrr nn Irrrlrvani. ♦Slrur tlir trsiiinony dhl ntit hrar 

(itl lllr* fiVftl K nf tii#* tlrft’iui.iti K. fhr iitlilitl' rrtiiiiii.int »fit i r^i r tliir iti 
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color of legal litmus paper . . . the most notninal ptmish- 
merit seems to me all that could possibly be inflicted,^ unless 
the defendants are to be made to suffer not for what the in¬ 
dictment alleges but for the creed that tpey avow.** 

It is in pursuance of his belief that it is for their creed that 
the defendants are being punished that Holmes gives voice 
to the eloquent little essay on the competition of ideas with 
which the opinion closes, I can add little to what has been 
said in comment on Holmes's language. It has economy, grace, 
finality, and is the greatest utterance on intellectual freedom 
by an American, ranking in the English tongue xuith Milton 
and MilL 

But something may be said also of its quality as social 
thought. There are Uvo grounds on which freedom of speech 
is generally considered an inhereiit part of democratic living. 
One is that there can be no dignity in the individual life xuith- 
out it. The other is that it gives survival value to a govern¬ 
ment, It is the second to which Holmes gwes expression here. 
In the urgency of governing groups to have their otun luay 
they forget that "'time has upset many fighting faiths.** In the 
lo7ig run ''truth is the only ground upon which their wishes 
safely can be carried out,’* for goxjernme^it is an experimental 
process. Even the Constitution ‘*is an experiment, as all life is 
an experiment,** And to make the experiment of government 
successful, room must be found for new ideas which will chal¬ 
lenge the old. "The ultimate good desired is better reached 
by free trade in ideas.** Where Milton in Areopagitica used the 
symbolism of a battle, Holmes uses the symbolism of his eco¬ 
nomic system. "The best test of truth is the poioer of the 
thought to get itself accepted in the competition of the mar¬ 
ket," It should be noted that this was only one strain in 
Holmes's thinking. In addition to the Miltonic strain, there 
was also a Darwinian one. "Truth,** he said, on another occa¬ 
sion, "is the majority vote of that nation that can lick all the 
others." 

As Holmes's Debs opinion had been attacked from the left, 
so his Abrams dissent was violently attacked from the right. 
Dean Wigmore wrote of the opinion: "It is shocking in its 
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huUllryrnrt^ to tiu* issues at stnhe iu Au^^usli ruiS', 
aud it is ouiiuous iu its junteut of lilir indilfrrrurr to jieud- 
iug fiud. rountiij( issues, » . , enunol tiY^\te with u state of 
7 uiud. Hut you aui point tuii its nuturr and portent. ♦ . , / 
firmly believe that in these days (he tender (hampions of 
fretuloifi of speech are like Don [((i^hti^i^ fJiiants and 

Ojrres Xidto have lo)}^ si}ice been laid i}i the dust. . . . Ilu7i- 
dreds of leellofierniiffiji cilizois - * ''parhir Indsitnnhs'' afid ''pink 
radicals," as (he phrase ^oes - are slKnoinjr a similar couh 
plaisancr or ^ood natured tolerance (o the licensinff of the 
violencedn'opa^anda. ... In the transcendental realms of 
philostiphic and historical discussion by closet jurists, these 
expressions p'VV/f (Innstitutiofi is an experiment" etc. . , .] 
mifi^ht pass. Hut xehen found publicly recorded in an opinion 
of the Supreme (luardiaus of that (Uiustitution, licensinp; 
jiropaf^anda xehich in the next case before the c<nnt may be 
directed aij^ainst that Constitution itself, that lanfjfttaf^e is 
ominous indeed " ^ 

wrote flolmes to Vollork, "i^oes /or rue ex 
cathedra. . . . explosion struck me, (/ only 

glanced at it), as sentiment rather than reasoning and in 
short / thought it bosh. He has grown )Yi^//cr dttgmntic in tone 
xuith success"^ And oftr of PtdUnk's letters furnishes an im 
ieresling footnote to the relathfe treatment of civil liberties 
issues in /uig/and and America: *7 belietu* there were many 
leaflets of much the same kind [a 5 the Abrams leaflets] dis¬ 
tributed in this country on which it was not thought useful 
to prosecute anyone" ^ 

Holmes, J., dissenting: 

7‘his indittmem is fomuletl wholly upon the publication of 
lw(j leadeiH which I shall describe in a moment. l‘he lirst count 
charges a conspiracy pending the war with Cierrnany io [uihlish 
abusive language about the form of government of the United 

a*‘rvmloni of <»pmh ntul rrmioin of Thuggery, iu VV%iPl'iiur mn\ 

Time,'* c| /lihnni }mi> Hrvirw fiSf) (n) 8 o). 

^ H-I*. n:.|a (April sf,, answered, "I was sorry to see Wignmre 

tan Ini away l»s the }iani< riiougru. Ili'^ rra%<uiH ainoniitnl fn ^a^iiig that ti h 
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Stales, laying the prc'paraiion anti pnlthMiing nl ilu* (iisi Ifalk-i 
as overt acts. The secuml tdunt cliaiges a tniispiiat v pending die 
war to piildish language intendetl lo liting die Imiii of govern¬ 
ment into eoniemiii, laying the prepaiadtm ainl puldishing of tlu; 
two leaflets as overt acts. 'Fite third ttami alleges a tonspiiacy to 
eticoiirage resisiatiee tt» tlie Ihiited States in the same war ;ind to 
atlentpt to ellVetnate the pttrpose by ptihlishing the same lealleis. 
'Fite I'oiirth count lays a coiispiraty to iiitiie ttutaihnent of pro- 
thieiion of things necessary to the [irosectiiioti of the war atid to 
attempt to accomplish it hy pttlilishing the settmd leallet to which 
I have referred. 

The first of ihe.se leaflets says that the 1’icsident‘s (owartlly 
.silence about the ituerveniion in Rttssia reveals ilie hvpotrisy of 
the phtiocrattc gang in ^V'ashington. It intimates that "Cermait 
militarism comhinetl with Allied tapitalism to ttnsli die Russian 
revolution,'' goe.s on that the tyrants of the world fight eatli other 
until they .see a common enemy woikingtlass tnlighirimteni ~ 
when they combine to crush it; attd that now miliiatism and 
capitali-sm combined, though ntii o|ifnlv. to citish the Rttssian 
revolution. It .says that there is only tme enemv td the woikers of 
the world and that is ca|tiialiMn: that it is a trimr lor workers of 
America, See., to fight the workers' republic of Russia, and ends 
“Awakcl Awake, yott workers of the woild!" Signed "Revoluiioir 
ists." A note add.s, "It is abstird to call tis ptodeiman. W’e hate 
and dc.spisc Gennan militartstn more than do von Inpotritical 
tyrants. We Iiave more reasoits for denouming Geiiuan militarism 
than has the coward of the White House." 

The other leaflet, headetl "Workers Wake I'p," with abtisive 
language .says that America together with the .\llies will match for 
Ru.ssia to help the G/echo-.Slovaks in their struggle against the 
Rolshcviki, and that ihks time the hvpot rites sliall not fool the 
Rii.s.sian emigrants anti friends ttf Russia in Auieiita, It tells the 
Russian cmigraiu.s that titey now must spit in the late of false 
military propaganda liy which their Hvmpaihv ami help to the 
proitecution of die war have lieeii talletl fortli ami savs that witli 
the money they have lent or are going ui leml "thev will make 
htdlcls not only for the Gennans hut also for the Wotkeis' .Soviets 
of Russia," and furdier, "Workers in the anmninition fatitiries. 
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for frmloin.'* Ft thru apprals to ihr sainr Russiuo riuigrants at sonu* 
Irni^’th not to roiisrni to ilu* “hu|uisiiionary rK])rditioo to Russia,'* 
and says tiuu ilir drstnirtion of the Russian rrvoluiuui is "ihr 
politics of ilir nuurh on Russia," 'Thr Irallrt winds up by sayin^^ 
"Workrrs, our rrply to this barbaric inirrvruiion has to hr a 
gcMirral strike!" and after a frw words on (hr spirit of rrvoluiiou, 
rxhortations not to hr afraid, and some* usual tall talk, ends "Wor 
unto those who will hr in the way of progress, Let solidarity livrl 
The Rebels." 

No armunent serins to nu‘ neetvssary to show (hat these pro- 
nunciauienios in no way attack the form of government of the? 
United .States, or that they do not support either of the (irsi two 
counts. What little* I have to say about the third count may be* 
postponed until I have ctinsidered the fourth. With regard to that 
it .seems too plain to be denied that llu* suggestion to work(*rs in 
ammunition factories that they an* ]irodu(ing l)ullels to murder 
their dean'st, and the further advocacy of a gt*neral snikt*, both in 
the second leallet, do urge t urtailitteni of produc tion cjf things 
nece.ssary to the prosecution oi tlu* war witliin the meaning of the 
Act of ^^ay iO. 1918, c. yr,. ,|{j .Star. CjC,*]. amcaiding 3 of the earli(*r 
Act of 1917. But to make* the crmtlutf criminal that statute re(|uireH 
that it should be "with intent by such turiailment to ctipple or 
hinder the Utiiied States in the jiroseculion of the war," It seems 
to me that no such intent is proved, 

I am aware of course that the word intt*ni as vaguely used in 
ordinary legal discussion mt‘atts no more titan knowledge at the 
titne of the act iltai the (onseciuem'c*H said to he inlc'itded will 
ensue. Even less than ilial will satisfy the geneial pi inc iple of c ivil 
and criminal liahiliiy. A man may have to pay damage’s, may he 
sent to prison, at common lavv^ might be hanged, if at the lime of 
his act he knew facts from which common eKperieiue showc'd that 
the eonsecinentes woitld follow, whether he individiiully tonld 
fore.see them or ntn, Btn, when words are used c’xac tly, a dc'cal is not 
done with intent to prodiue a (onset|neme unless that conse'* 
c|uence is ilte aim of dec’d, It ittay he obvious, ami obvious to the 
actor, that the consetjuente will follow, aud he may he* liable for 
it even if he foigets it, bnt he does not do the an with intent to 

t 1 / I I I /'It If I.. . . .. 1 i t it... 4 
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It seems to me that this statute must be taken to use its words 
in a strict and accurate sense. They would be absurd in any other, 
A patriot might think that we were wasting money on aeroplanes, 
or making more cannon of a certain kind than we needed, and 
might advocate curtailment with success, yet even if it turned out 
that the curtailment hindered and was thought by other minds to 
have been obviously likely to hinder the United States in the 
prosecution of the war, no one would hold such conduct a crime. 
I admit that my illustration does not answer all that might be said 
but it is enough to show what I think and to let me pass to a more 
important aspect of the case. I refer to the First Amendment to the 
Constitution that Congress shall make no law abridging the free¬ 
dom of speech. 

I never have seen any reason to doubt that the questions of law 
that alone were before this Court in the cases of Schenck, Frohxoerk 
and Debs, were rightly decided. I do not doubt for a moment that by 
the same reasoning that would justify punishing persuasion to 
murder, the United States constitutionally may punish speech that 
produces or is intended to produce a clear and imminent danger 
that it will bring about forthwith certain substantive evils that the 
United States constitutionally may seek to prevent. The power un¬ 
doubtedly is greater in time of war than in time of peace because 
war opens dangers that do not exist at other times. 

But as against dangers peculiar to war, as against others, the 
principle of the right to free speech is always the same. It is only 
the present danger of immediate evil or an intent to bring it about 
that warrants Congress in setting a limit to the expression of opin¬ 
ion where private rights are not concerned. Congress certainly can¬ 
not forbid all effort to change the mind of the country. Now no¬ 
body can suppose that the surreptitious publishing of a silly leaflet 
by an unknown man, without more, would present any immediate 
danger that its opinions would hinder the success of the Govern¬ 
ment arms or have any appreciable tendency to do so. Publishing 
these opinions for the very purpose of obstructing, however, might 
indicate a greater danger and at any rate would have the quality of 
an attempt. So I assume that the second leaflet, if published for 
the purpose alleged in the fourth count, might be punishable. But 
it seems pretty clear to me that nothing less than that would bring 

thrse naners wifhin ihf' nf fhis law An nrtiial in tlip 
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wluM’c a rurlhcr aci of ilu* saint* indivitliial is rt‘(|uirc‘tl lo coinplflt' 
the suI)siantivt* crime, for rt'asons j^iven in Sniift v. (fnitvd 

Stairs, !()(i Ih S. ^^175, U is necessary where the snccess of the 
atteinpi depentls upon others, hetause if that intent is not pres¬ 
ent the actor’s aim may be accomplished without brint*inj^ about 
the evils sought to be t hecketl, An intent to prevent inlerlereuce 
with the revolution in Russia might have Iteen sati.slied with¬ 
out any hindrance to carrying on the war in which we were cn- 
gaged. 

I do nol .st;c how aiiyoiu' can (iiid tlic inicni rc(|uircd by the 
statute in any ol' the defcndanls' words. 'Hu* second Icallet i.s the 
only one that allord-s even a foundation for the (hargt;. and there, 
without invoking tlie hatred of Cleiinan niilittnism exitre.ssed in tfte 
former one, it is evident from the heginning to the etttl that the 
only object of tite paper is to help Russia anil sto|) .American ititcr- 
vention there against the popular government-not to impede the 
United .States in the war tliat it was caiiying on. To say tliat two 
plirases liikcn literally migln import a .suggestion of conduct tliat 
would have inteileifnie wiili ilie war as an indiiecied and proli- 
ably iindesired elfect seems to me by no means enougli to sliow an 
attempt to produce that elfet t. 

I return for a moment to tlie third count. ' 1 ‘liai tliarges an intent 
to provoke resistance to tlie Ihiited States in its war witli (fermany. 
I'aking till' clause in tlie statute tliat deals witli tliat in Kiimcciion 
witli tite other elaborate provisions of tlie Act, I tliink tliat re¬ 
sistance to the United States means some fort ilile act of opposition 
to some proceeding of tlie United State.s in ptnsitame of tlie war. 
1 tliink till' intent imisi tie tlie specilie inieni tliat I liave descrilied 
and for tlie reasons that I have given. 1 tliink tliat no such intent 
wa.s proved or existed in fact, f also tliink iluu tliete is no liint at 
resistance to tlie United States as I construe tlie plirase. 

In tins case .sentences of twenty veal's" imprisonnient have been 
Impo.sed for tlie pulilisiiirig of two leaflets ilmt I tielieve tlie tie- 
fendatits liad as nuuli riglit to piililisli as tlie Govermneni lias to 
publish the Constitution of tlie United .Siate.s now vainly invoked 
by tlieni. Even if I am technically wrong and enmigli cart he 
squee/ed from tliese poor and puny anonymities to turn tlie color 

nf Iccriil f will 
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to be made to suffer not for what the indictment alleges but for 
the creed that they avow — a creed that I believe to be the creed of ig¬ 
norance and immaturity when honestly held, as I see no reason to 
doubt that it was held here, but which, although made the subject 
of examination at the trial, no one has a right even to consider in 
dealing with the charges before the Court. 

Persecution for the expression of opinions seems to me perfectly 
logical. If you have no doubt of your premises or your power and 
want a certain result with all your heart you naturally express your 
wishes in law and sweep away all opposition. To allow opposition 
by speech seems to indicate that you think the speech impotent, as 
when a man says that he has squared the circle, or that you do not 
care wholeheartedly for the result, or that you doubt either your 
power or your premises. But when men have realized that time has 
upset many fighting faiths, they may come to believe even more 
than they believe the very foundations of their own conduct that 
the ultimate good desired is better reached by free trade in ideas — 
that the best test of truth is the power of the thought to get itself 
accepted in the competition of the market, and that truth is the only 
ground upon which their wishes safely can be carried out. That, 
at any rate, is the theory of our Constitution. It is an experiment, 
a.s all life is an experiment. Every year if not every day we have to 
wager our salvation upon some prophecy based upon imperfect 
knowledge. While that experiment is part of our system I think that 
we should be eternally vigilant against attempts to check the ex¬ 
pression of opinions that we loathe and believe to be fraught with 
death, unless they so imminently threaten immediate interference 
with the lawful and pressing purposes of the law that an immediate 
check is required to save the country. I wholly disagree with the 
argument of the-Government that the First Amendment left the 
common law as to .seditious libel in force. History seems to me 
against the notion. I had conceived that the United States through 
many years had shown its repentance for the Sedition Act of 1798 
by repaying fines that it imposed. Only the emergency that makes 
it immediately dangerous to leave the correction of evil counsels 
to time warrants making any exception to the sweeping command, 
“Congress shall make no law . . . abridging the freedom of speech.” 
Of course I am speaking only of expressions of opinion and exhorta¬ 
tions, which were all that were uttered here, but I regret that I can- 
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dou upon this iiulictineni ilu* (lofcnclants were clf))rivc*tl of tlicir 
rights luulcr the Oonsdiuiion of ihe Unhed Siuics. 


'rilK POSTMASTER (iOES 'I'O WAR 

Milxoaukrr Social DcnoHiatir Co. v. liarlrson 

r, u. S. ,107. (njyi) 

J^iclor Ilrrjjtrr, like KuiJ^nir Dchs^ xoas onr 0/ thr niililaut 
anliwciv Irndn's 0/ the S(iriali.\t Party, hi Srliteinher /0/7* 
shortly after the passaf!;e of the /'.‘.v/ofo/ogo Act, Postmaster 
Ihniesoii issued an order denyitij^ to /hTgfo',v papers ihe Mil- 
waukuu EfUtltT, the use tif the seromPelass mails. 77 /r Supreme 
(lourt upheld the I^ostmastePs order by a sn'endodwo deeP 
sioUt Justice Clarke attain T/o 7 ////g the majoritv opinion as in the 
Ahraiiis case. Justices Hrandeis and Holmes lerote dissenting 
opinionsJ 

The decision ® turned on the section of the Espionage Act of 
r()ij declaring that anv matter in xnolation of the statute is 
*'nonmailahle matter and shall not he rou(>e\ed in the mails 
or delioered from any post office^ or hy any letter carrier.'* 
There is no t/nest ion in any of the opinions that the Post¬ 
master Ci 7 ‘//r/o/ (ould under the Att detlaie spt'tiftt iwueK of 
a paper to he nonmailahle. Hut the issue that mas raised urns 
xidiether this power extended to the poteer to exdude a puhlica- 
lion in general from the secondriass mail. Justice Clarke held 
that secondulass rates, under the Mail Classifuation Act of 
jSyUf mere a pririlege mithdramahle mhen a puhlifatifin failed 
to conform to the lam. Since the LcatltT had in setTral issues 

EStT llir liioRr.i|ihic.»l »^kruh nf UriKti hv Nf.is .iitd I chi.t l.rmri in ihr 
Dirtimmry 0/ A tan it an fUagrttlthy, vtihutw. Hrigri w an ont* «f itic 

signeis tif tht* .Si, Unih imiiwat ntiuiifr^iUi of ihr Party of April n|, 

1917. *I'hr haiininj^ of hn p.ipri fiooi ihr math in .Srpirnilirt 0117 uas f(»Hou'nl 
ill iTluuary lyiH In an inilitimrm aotl iiia! of llrign luiinrlf nntlri ihr 
I'jipionagr Ad. Ut’foir ilir trial aiul wliilr ihr (iiclidnirnt w.n profli'ng, Itrigrr 
wa^ decldl to CUiiigrm on n Sotlalim antiwar plat faun, At thr trial he wait 
(onvidetl uiui ^utdudl lo a hvnUN yrai pii%on tenm. Out on hail on appeal, he 
songiit ni uAe hin neat in tamgic^H. Inn allhoitHh iwitr rUntnl. he twite 
rehnifed, In ujai the Supieine Conti tevro^rtl U\% (onvution tnt the gtonnd thal 
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published material that violated the Espionage Act, it was 
reasonable as an administrative matter to ban it nntil it 
showed evidence of good intention, rather than seeking to 
censor every issue in advance. 

In dissenting. Justice Brandeis insisted that access to the 
second-class 7 nail was not a privilege but a right; that to argue 
that third-class mail could be used was technical and frivolous; 
a72d that the effect of the Postmaster's order loas to impose a 
heavy and punitive financial burden on the paper. There had 
been, he said, no conviction of Berger by court process but 
only the judgment of the Postmaster General. To give that 
official not only the power to exclude wholly from the 7 nails 
specific issues of a paper under the Espionage Act, but also 
all future issues under the vague control of the second-class 
mailing privilege, was to establish a censorship of the Post¬ 
master General with a ''vag 7 ic a 7 id absolute authority.'' 

Holmes's reasoning is shnilar to that of Brandeis, but is char¬ 
acteristically sharper in its phrasing. On the legal issue his 
dissent limis on the p 7 'oposition that the poxuer of excludmg 
from the mails is no different under the Espionage Act from 
what it is with respect to nonioar obscene matter — the power 
to pass 071 each specific issue of a paper.^ On social grounds he 
points out that to refuse the seco 7 id-class rates is to kill a news¬ 
paper, and that '‘such a practically despotic power" destroys 
free speech, since ‘‘the use of the mails is almost as much a 
part of free speech as the right to use our tongues." 

The Holnies-Brandeis view has seemed to liberal ophiioii a 
souixd one in the context of the ipiy xoorld. In the con¬ 
text of the second World War, however, it can no longer 
be applied loiih the same results. Them the Milwaukee 
Leader was one of the few papers opposing the war; noxu the 
rise of the Nazis to power has brought with it, as 07 ie of its cru¬ 
cial and principal insiimrneiits of warfare, a fai’-flung and 

® Since this case Holmes’s view has been strengthened on one score: in the 
hiear v. Minnesota decision Justice Hughes held that a court injunction barring 
the publication of fiihire as wcU as current issues of a paper ran counter to the 
Blackstone doctrine of "'previous restraint” 283 U. S. 697 (1931). One may 
question the wisdom of trying to order social policy in a crucial area of state 
survival on principles drawn wholly from the common law of libel. 
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mnchinv as pari af the 

Nazi campaiii^n a{ terror and disialr^ration. In the years after 
JQS*), hu)Hlreds of pahliea/ions arose whiiii were either dh 
reetly cojnteeli’d xoith fasi'isl nio(»ente}tts, like i*t'ller\s Sil(»er 
Shirt paper and (hr (Uiristian I'ront Social ju.sti<c*, or, like 
more pmoerfnl newspapers sio h as (he (lliic a^o 'rrilumc, 
tended to (oint ide xvith the Nad pattern ont oj (DiU'-ddmin" 
istralion !dtternr\s\ VV; take the position that only speeipe is- 
sites ran he exrluded frnni the mails and that there ran he no 
suspension of the seronda lass mailinit; ri^fhts as a whole is 
clearly to deny to the ^otierntneiii an indispensahle weapon 
for pfrhtinti^ the enemy, and to leaee the nation at the enemies* 
nieny on one of its most va Inn hie fronts, llte lon^ sief^t* of 
prot(hlas( isi propaii^anda in the United States, hejore I^enrl 
Harbor, had left snhstaniial elements of pnhlie opinion in a 
veer pi hw mind for the most ideions anthdemnt ratir and anth 
war writ inf!; in onr remit histot'y, 

In this context Attorney (Unieral lUddle in April r<;,/3 
ashed the Postmaster (teneral to deny the seronthelass inailint^ 
rights to (Umghli)ds nexespnprr. Social jusiid*. He pointed ont 
the clear Nazi pattern in the paper, the fnithfni folloanng of 
the (»of*hhels tine shoe and the persistence of this pat^ 

tern after Americans (tual entrance into the tear. Piddle found 
himself in a diffunll sitnation. An ardent admirer 0/ Htdrnes, 
he prtdnihly adshed tf* stand hy the reastming in his dissent 
in the Milwaukee I. racier ease. Put he sate also that to do Sfi 
11)011 Id he tnntannmnt to gitdng the newspaper allies of the 
enemy almost tnmplete freedmn tff manemenf in America, In 
a tetter of April /y, /r;y3, /o the Postmaster (leneral he there¬ 
fore based his action on the majority opinum in the present 
case, not mentioning the dissents. 

There are, Inneever, seaeral elements of difference between 
the eases (hat are not leithnut im porta nee, Pirst the Social 
JUHfice at lion was not taken hy Postmaster (leuera I Walker 
on his own judgment, hut was initiated hy Atttfiney (letieral 
Piddle and based cm careful and elaborate analysis of Supreme 
Court precedents. The element of arbitrary action on the part 

etf thf* P/ir/tJi/ic/zM* fi ** it '/ iV .. j 


3 i6 the mind and FAITH OF JUSTICE HOLMES 

marginal realm and put them in the center of the obstruction 
of the war effort. The issue xohether Justices Holmes and 
Brandeis, if alive today^ luoidd stand by their dissent in the 
present case, could be argued pro and con at protracted 
length. My own hesitant guess is that Brandeis might come out 
with a different result but that Holmes loould probably stick 
to his gu 7 is. For Holmes was more the legal tecivioiogist, 
Brandeis more the social realist. And it is becoming increas¬ 
ingly clear that the government which waits until propaganda 
has reached the point of clearly threatening the immediate 
survival of the nation is likely to wait until it is too late, and 
will probably never have the strength to strike zuhen the time 
comes,^ 

Holmes, J., dissenting: 

I have had (he advantage of reading the judgment of rny brother 
Brandeis in this case and I agree in substance with his view. At 
first, it seemed to me that if a publisher should announce in terms 
that he proposed to print treason and should demand a second- 
class rate it must be that the Postmaster General would have 
authority to refuse it. But reflection has convinced me that I was 
wrong. The question of the rate has nothing to do with the ques¬ 
tion whether the matter is mailable, and I am satisfied that the 
Postmaster cannot determine in advance that a certain newspaper 
is going to be nonmailable and on that ground deny to it not the 
use of the mails but the rate of postage that the statute says shall 
be charged. 

Of course the Postmaster may deny or revoke the second-class 
rate to a publication that does not comply with the conditions at¬ 
tached to it by statute, but as my brother Brandeis has pointed out, 
the conditions attached to the second-class rate by the statute can¬ 
not be made to justify the Postmaster’s action except by a quibble. 
On the other hand the regulation of the right to use the mails by 
the Espionage Act has no peculiarities as a war measure but is 

5 See Riesman, op. ciL, 40: “The job of wise statesmanship would seem 
to be to eliminate unnecessary gambles in the realm of public policy; in gov¬ 
ernment, as in medicine or law, progress in the art is measured by the extent 
to which preventive measures are adopted before the point is reached at which 
only curative remedies arc left,” 1 am increasingly convinced that a realistic legal 
policy would modify the “clear and present danorer” doctrine in the dircclion 
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.similar to ihat in earlier eases, siieli as ohseene (locuiiu'iiis. Taper.s 
ihai violate the act art' detlarecl iionmailahle and the use of the 
mails for the transmission of them is made crimintil. Hut the only 
jjower given to the Postmaster is to relVtiin from Idrtvtutling the 
papers when received and to retitrn them to the senders. Act of 
June 15, Kjty, c. ;io, Title Xlf. .(o Stat. aty. e;jo. Act of May iC), 
c. 75. ,jo Stat. r,r,,|. He tonld not issue ;i geneiitl order that 
a certain news|)aper should not he rallied heiause he thought it 
likely or certain that it wmtkl contain treasonahle or obscene talk. 
'The United States may give up the Post Olfue when it sees (it, hut 
while it carries it on, the use of the mails is almost as much a [lari 
of free speech as the right to use otir tongiie.s, and it would take 
very strong language to convince me that Congress ever ititended 
to give such a prattictilly tlespotic power to any one man. There 
is no preten.se that it has done so. 'Therefore f do tiot consider the 
limits of its constitutional power. 

’To reftise the .second c lass rate to a newspaper is to make it.s 
circulation impossible and has all the eliect of the order that I 
liave sup|iosed. I repeat: when 1 observe' that the' only powers c'x- 
pre.ssly given to the Postmaster Cc'neral to prevent the carriage of 
unlawful matter of the present kind are to ,sto|) and to return paper.s 
already existing and posted, when I notice' that the conditions c'x- 
prcssly attached to the' .scaond chiss rate look only to wholly clif. 
ferent matters, and when I consider the ease' with which the power 
claimed by the Posttnaster could be tisc'd to inteilere with very 
sacred rights, I am of c)[)inion that the relusal to allow the relator 
the rate to whic h it was entitled whenever its newspaper was carried, 
on thegroitnd that the paper ought not to have beeti cart ietl at all, 
was unjitstilied by the siattiie and was a seriotis attack upon the 
liliertie.s that not even the war induced Coiigiess to infringe, 

A COMMON 'rONGIIE AND FREEDOM 
OF 'FEACIIlNCi 

iMt vr* F V, W' li rn s k a 
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passed laws shortly after the World War directed against the 
teaching of German in the primary schools. That in Ohio tons 
specifically so phrased; the laws in the other two states for¬ 
bade the use in teaching of any modern laJiguage except Eng¬ 
lish. Meyer was convicted for teaching reading in German 
to a child of ten in a parochial school, in contravention of the 
Nebraska statute. Justice McReynolds, speaJiing for the ma¬ 
jority, held the Acts unconstitutional as violations of the 
guarantee of liberty in the Fourteenth Amendment. Justice 
Holmes wrote a dissent covering all the cases, in xuhich Justice 
Sutherland joined. 

There have been some who have expressed surprise at 
Holmes*s opinion in these cases, on the ground that his civil 
liberties views should have put him on the side of freedom of 
teaching, and therefore against the validity of the statutes, as 
his liberal colleague Justice Brandeis xoas. Yet I feel that 
Holmes had a consistent position. He believed in judicial 
tolerance of state legislative action, even when he disapproved 
of the state policies. The question here again, as in so many 
of the economic cases, was whether the end the state sought to 
achieve was legitimate, and whether the means were not un¬ 
reasonably related to the end. The end, as he saw it, xvas to 
further natioyial cohesion by aiming at a cominon language 
in childhood, especially where (to use the words of the ma¬ 
jority decision) **certain communities commonly use foreign 
words, follow foreig 7 i leaders, move in a foreign atmosphere.** 
And the means (except in the case of the Ohio statute, xvhich 
narrowly excluded only German) were not unreasonable. 

The majority opinion by Justice McReynolds, on the other 
hand, follows much the same pattern as the freedom of con¬ 
tract cases.^ It construes the guarantees of the Fourteenth 
Amendment very broadly and makes them almost conclusive, 
even where the questions involved are prvnarily those of 
policy. Justice McReynolds seems to have feared a trend 
toward state control of education which xuould not stop short 
of comxnunism. He refers to Plato*s Republic with its proposal 
*Hhat the wives of our guardians are to be commo7i, a7id their 
children are to be common, and no pare7it is to knoxv his oxon 

1 T t' TC Ot fYr\ I I- t-Ttnt- 1.1 
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child, nor any child his parent,'' From the loiua and Nebraska 
of the postwar years to Platonic communism seems a far cry: 
yet it may serve to set the framework for Justice McReynolds' 
reasoning. 

In this case there are two pairs of doctrines involved that had . 
to be balanced. One is the need for autonomy of the mecha¬ 
nism by 10hieh the truth is spread, as against the community's 
interest in the rearing of its young and the transmission of its 
cultural heritage. The second is the doctrine of the power of 
judicial review as against the doctrine of state legislative 
power. Of the first pair. Holmes is willing to recognize either 
as a valid social end. Bui once the state has chosen to em¬ 
phasize the value of achieving cohesion through “a com,mon 
tongue," Holmes's respect for state legislative power and his 
disinclination toward judicial encroachment lead him to ac¬ 
cept a not unreasonable means toioaj'd that end. 

The extent of state control of education that zoill be allowed 
under Holmes's prineijAe is not easy to determine. It is not 
difficult to find in state regulatory or prohibitive legislation 
a legitimate end. The difficulty lies in estimatmg the reason¬ 
ableness of the means. That Holmes drezo a line somewhere 
was shown by his failure to dissent from the Court's opmion 
in Pierce v. Society o£ Sisters,^ mvalidatmg an Oregon laio 
compelling attendance of all children at public primary 
schools. One cannot help wondering how he tuould have felt 
about the recent hut already famous flag salute cose, Miners- 
ville School District v. Gobitis,® in xvhich Justice Frankfurter 
for the Court upheld a school regulation making the pledge of 
allegiance to the flag comptdsory, even as applying to groups 
with conscientious religious scruples. My ow 7 i feelmg is that 
the Court's decision on the whole follows the legal logic of 
Holmes's dissent in the present case, xohile Justice Ston-e's dis¬ 
sent in the Gobitis case follows the legal logic of Justice 
McReynolds' ynajority opinion in the present case, although 
its social logic and its mood are far from Justice McReynolds 
and come closer to the reasons that led Justice Brandeis to join 
in the Court's opinion, I admit, however, that I have had real 
difficulty in reaching this conclusion because of three diver- 
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gences between the tioo cases: firsts the salute to the flag, how¬ 
ever important its symbolic value, seems substa 7 iiially a good 
deal less important as a means to social cohesiveness than the 
exclusive use of English in teaching in the schools; second, the 
value subordinated in the Gobitis case — the complete free¬ 
dom of conscience — seems considerably more important than 
the right to have a child taught in German in the schools. 
Third, the instances of mob violence against members of the 
Jehovah's Witiiesses sect that followed the Gobitis decision 
indicated that the need for protecting them as a minority was 
a real one^ Nevertheless, the general reasoiiing of Holmes 
in the Meyer case still seems relevant in Gobitis. 

A word on style. Amidst a tangled set of issues there is a 
striking simplicity of language here which those xvho have fol¬ 
lowed Holmes on the Court have sweated for but have not 
achieved. 

Holmes, J., dissenting: 

We all agree, I take it, that it is desirable that all the citizens 
of the United States should speak a common tongue, and therefore 
that the end aimed at by the statute is a lawful and proper one. 
The only question is whether the means adopted deprive teachers 
of the liberty secured to them by the Fourteenth Amendment. It is 
with hesitation and unwillingness that I differ from my brethren 
with regard to a law like this but I cannot bring my mind to be¬ 
lieve that in some circumstances, and circumstances existing it is 
said in Nebraska, the statute might not be regarded as a reasonable 
or even necessary method of reaching the desired result. The part 
of the act with which we are concerned deals with the teaching of 
young children. Youth is the time when familiarity with a language 
is established and if there are sections in the State where a child 
would hear only Polish or French or German spoken at home I am 
not prepared to say that it is unreasonable to provide that in his 
early years he shall hear and speak only English at school. But if it 
is reasonable it is not an undue restriction of the liberty either of 
teacher or scholar. No one would doubt that a teacher might be 

may add, for what it may be worth, that I do not like the result reached 
in the Gobitis case; but that Justice Frankfurter’s approach, in his aiiempi to 

Knlnnrp cnrinl Ipnrni mi/-! li,c ■••oPueol _ 
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forbidden to teach many things, and the only criterion of his liberty 
under the Constitution that I can think o£ is '‘whether, considering 
the end in view, the statute passes the bounds of reason and assumes 
the character of a merely arbitrary fiat.’' Purity Extract ir Tonic Co, 
V. Lynch, 226 U, S. 192, 204. Hebe Co. v. Shaxo, 248 U. S. 297, 303. 
Jacob Ruppert v. Caffey, 251 U. S. 264. I think I appreciate the ob¬ 
jection to the law but it appears to me to present a question upon 
which men reasonably might differ and therefore I am unable to say 
that the Constitution of the United States prevents the experiment 
being tried. 

I agree with the Court as to the special proviso against the 
German language contained in the statute dealt with in Bohning v. 
Ohio, 


“EVERY IDEA IS AN INCITEMENT” 

Gitloiu V. N, Y. 

268 U. S. 652, 672 (1925) 

As a result of the excitement connected with the assassina¬ 
tion of President McKinley by a supposed anarchist, the state 
of New York enacted a Criminal Anarchy Act in 1^02. Seven¬ 
teen years later, in as a result of the excitement con¬ 

nected with the World War and the Russian Revolution, 
Benjamin Gitloxo xoas arrested and convicted under this Act 
for writing a Socialist pamphlet called The Left Wing Mani¬ 
festo. Gitlow xoas a former member of the New York Assembly 
and one of the leaders of the left wing of the Socialist Party 
which the following year split off and became the Communist 
Party, The manifesto was the typical statement of the creed 
of revolutionary socialism, written in the most pedantic neo- 
Marxian jargon, attacking the Social Democrats for their 
moderation, and advocating nonparliamentary political and 
economic methods. It ended, ''The proletarian revolution 
and the Communist reconstruction of society — the struggle 
for these — is noxo mdispexisable. The Comynunist Inter¬ 
national calls the proletariat of the world to the final sirnggleV* 
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xoaiT of anliradknli^tfh hath iu thr stair mud fnlfial iitarnh 
t/Kfnlsd la Xrw Ytali (hr fidtii h iiislaiirr t iuiuasUrr aj httih 
Ilavsrs undrr Snatior Lusk ^nihrirtl ndufary nf 

^natrrial, (afulm trd tllr^at }attl\, (uul udiij»imd 
vj) an nntirndii’td hystrrin in thr fnrss. It ii\ inntrnhnt fur 
Sncinlist fiirfnhrn aj thr Xna Ynik Iri^nlalnrr mnr drlmrrd af 
tlirir seals, (ihfrn this context it was not stnfnisui^ that the 
nnoly [orined Clonimunist /V/Wy stnittd its caierr hy ^ann^ 
underffumnd, 

Thr Snlirnnr (UniYt nllirinrtl (hr ttmrh (ion, fustitr Sanford 
writing a long niajority ofnnion whic h madr liner /mints: (hat 
frrrdoni of speech, as guaranteed hy (he I nst Amendment, 
was part of the **lihnty* of the h'cnnteenth Amendment; that 
an (icadetnie essay or fihilosopltual nlntrac (ton would not 
come under the terms of the state net; hut that <h(low*s tmrds 
had been no mere ahstraetion hut 'Ahe language of direct in- 
citemnitT 

Justice Holmes wrote a dissent in whic h fustic e thandeis 
joined. On the first point he agreed with (he maiioity, I'htx 
unanimity on the hulusion of freedom of speech in (he /nt»tee« 
iions of the hourleenth Amendment makes (his case, tegardleu 
of iissjweific oiiUome, one of the important steps in the history 
of the absor/itinn of the First Amendment in the Fcnnieenih, 
Actually the first itnfmriani step (awcird intluduig freedom of 
speech within the protection of the Fourieenth Amendment 
was taken in Gilbert y^. Minneriota IF S. (/Maoj), 
in which Justice McKenna hesitatingly groped toward such a 
view, and Justice Ifrandeis in hh dissent unhesitatingly ap 
firmed it {see Chafee, ap, tit., tn rgai fuslke 

^For n gtKkl recent review af the criminal syrulimlkm kwi, E F« Howell, 
A History of CHminot SyiuttcotUm t,egl%k(Hm la (tw tK S . line trim 

“criminal syntliailism“ uml by ibr inrant oi r^sw^ticr ailvwaty of 

acts of violence for attomplisliing economir or {mbbeat change, Inn ot «be applb 
oiilcm of the stitlutes the term came to mean almmf anv crbbjimi «>f the 
Ing power structure. Almwi a third of the stales pawti ctiimlryil syndbalNm acts 
between 1917 ami 1980. The American Civil LUjenlci Union io«*k In fight* 
ing the present case, G(ila\v*« counsel iKJing Walter Nelles, Walirr IHilUk, ami 
Albert I)e Silver. The case wm twice arguetl In ip^, and mu decided until 
two years later, 

® Justice Sanford mentions the case of l^rudmlkt Imtimaie Ca, v. Cheek In 


state freedom o[ speech cases loas first deliberately announced. 
The first state law mvalidated under this rule zuas hi Near v. 
Minnesota {ip3i) Since that iivic many other guarnnlees of 
the Bill of Rights have beeri read into the liberty'* of the 
Foitrieenth Amendment^ There were some xoho, like Charles 
Warren in a 1^26 legal articlCj viewed this Gitloxu doctrine 
loith **some apprehensioid' because they forcsnzv a new *field 
of interference loith slate legislation,** Holmes, hoxoever, ac^* 
cepted the principle, even though he differed from the majority 
on its application to this case. If "liberty*' in the fourteenth 
Aviendnient zoos to be interpreted broadly enough to alloxu 
for an almost absolute view of property it might as zuell be 
mterpreted broadly enough to include the primary social xmlue 
of liberty of discussion. 

His quarrel loith the majority turned 07 i the application of 
the clear and jnesent danger doctrine to Gitloxv*s pamphlet, 
"Every idea is an inciiernent,'* he says, anstvermg Justice San- 
ford*s description of Gitloxo*s Manifesto, But this one "had 110 
chajice of starling a present conflagration" And then folloxos 
a sentence in which Justice Holmes, like Jefferson before him, 
recognizes that changes of poxoer by majority loill are part of 
ozir institutions: "If in the long nui the beliefs expressed in 
proletarian dictatorship are destined to be accepted by the 
dominant forces in the comnniniiy, the only tneanmg of free 
.speech is that they should be gwen their chance and have their 
way,** ® 

^Earlier, in Fhke v. Kansas, S74 II. S. gfto (1927), I lie Conn had reversed a 
conviction for distributing I, W. W. literature. 

'^For a recent summary of the status of the Bill of Rights guarantees with 
respect to the Fourlcciuli Amendment, see Justice Cardozo’s decision in Pallia v. 
ConiiecticiU, gosj U. S. ijig (1937). 

® In later freedom of speech cases under state criminal syndicalism statutes 
the Supreme Court under the leadership of Chief Justice Hughes moved away 
from the majority position in tlic Gitlow case toward Holmes’s disHcnt In the 
same case and toward Justice Brandcis’ magnificent dissent In Whitney v. Cab 
ifornia, 274 U. S. 3/^7 (1927). The important cases here were Stmuiberp: v. 
California, invalidating the "red flag" section of a slate sedition law; Da Janfjrfl 
V. Oregon, 299 U. S. 353 (» 9 S 7 )j which read the right of iiSHcmbly and petition 
into the "liberty** of the Fourteenth Amendment despite an Oregon criminal 
syndicalism statute; and Herndon v. Lowry, 301 U. S. 242 (1937), which hold tliat 
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Gitlow's personal liistorv was not without intfrest, The 
leader of the left u'Ui.tf at the lime teas fauirs /'. Caunon, and 
the. Utile ftroup urns rent with fai tional tiiunieh hrlteeeu hint 
and Crillow atid others. In hi\ autoln<w,uij>h\ . I 
Gitluw writes that he was "so ineolerit in fattional sijunhliles" 
that he was "too swamped to ^ier the matter oj my prtsonnl 
fate or the sif^nifieanee of this deeisiou any thoui-ht at all." 

He implies that because of their personal nimity to him the 
decision was tuelcomed by Cannon, I'listet anti other (,om- 
tnunisl leaders. Gitlow urns pardtninl by Gone)nor Smith after 
he had been returned to Sinn; Sing by the Supreme Court. He 
later broke away from the Communist ratty and became one 
of its bitterest critics. 

Holmes, dissenting: 

Mr. justice llrantleis and I are of opinitm that this judgment 
should he reversed, 'fhe general principle til free speech, it seems 
to me, must he takeit to he included in the Fourteenth Amendment, 
in view of the scope that has been given to the word "liherty" as 
there used, allhougli perhaps it may he acee|)ied with a somewhat 
larger latitude of interpretation than is allowed to (‘.ongress hy the 
sweeping language that governs or ought to govern the hiws of the 
United States. If I am right, then I think that the criterion sanc¬ 
tioned by the full Court in Schenck v. Ihiited States, 8.(f| H. S. .|y, r,a. 
applies, "The cpiestion in every ease is whether the wcntls used are 
used in siieh eireiirnsianees and are of such a nature as to create a 
dear and present danger that will hring ahont the stihsiamive evils 
that [the .State] has a right to prevent," It is trite that in my opinion 
this criterion was departed from in Abrams v. Gutted Slates, ar,o 

U. S. (iiO, hut ilie eonviriions iliat I expressed in that case are too 
deep for it to he possihle for me as yet to helieve that it and Schaefer 

V. United States, 851, U. S. .jfiCi, have settled the law. If what I tliink 
the coiTcct test is aitplicd, it is manifest that there was no present 
danger of an attempt to overthrow the goveiimnnt hy feme on 
the part of the admittedly small mtnoriiv who shared the defendant's 
views. It is said that this manifesto is more than a ilteory, that it 
was an incitement. Every idea is an tiuitement. It oilers itself for 
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heller aiul il* l)c*lifV(‘cl ii is aeied 011 unless some other helict out- 
wei|»hs it nr some lailure ai t‘nerj*y stides the inovemeul at its birth, 
'riie only <lifleit‘n<e lH*tu’een (he (expression of an opinion and an 
ineitemeiu in the narrower sense is the speaker's enihiisiasin for 
the result. Klo(|nen(e may set lire to reason, But whatever may he 
thouji’ht of the rechuulant discourse before us it hatl no ehanee of 
starting a piesent lonlla^ration. If in the long* run the beliefs 
expressed in |)roleiarian dietatorshi]) are destined to he acxepted by 
the dominant lorees ol the eounmniily, the only meanitig of free 
.speet h is that they should he givim their chance and have their way. 

If the [)uhlicaiion of this document had been laid as an attempt 
to liKhua* an uprising against government at once and not at .some 
indeliniie lime in the future, it would have [)resented a clifTerent 
((uesiion. 'Tin* object would have been one with wltich the law 
might d(*al, suhjed to tiu* tlouht whether there was any danger that 
th(‘ puhlitation (ould produce any result, or in other words, whether 
it was not futile and totj remote from possible consenueuces. But the 
imlitimeni allegc's the publication and nothing more, 

“FREEDOM FOR TOE I'lIOUGITT THAT 
WE HA'l'E” 

IL .S'. V. Srlnifhntnrr 
gyc) U. S, (i.j.j, 

In thix rnxt Unimex, himxrlf a vif^nrtms anihlmriftsi, snuffht 
In ufihnUl the r/g/// of n Imdpst tn htrnmr nniUYdlhed as an 
Amrrimn titiietL Rtnikn Srhwimrner was of ffunp^nrinn^ 
fnoish (leutmi: she had, inridmttaUw rnmc intn the Imhlic 
eye dt/rtng the ]Varld udien she had l)ersnnded Henry 
Fnrd in tmlanh nn Ins l^eme Shif) exfirdifitm, Ilex ajihlirfh 
tinn for t ilhenshiji had been denied hy the fed era I flistrirt 
rmnt, whiih wax reversed by the Circuit Court of //p/^erz/.v, on 
the ground that her reftisal to hear arms was immaterial sitire 
women weir inrafmhle of hearinif arms. The Suhretne Court 
uftheld the ifvifiinal denial of ahidiration, hy a vote of six to 
three, fustice llutler wrote the nmjority ((juuiou: fustire , 


along war is not only not absurd but is inevitable and rational 
— though of course 1 would make great sacrifices to avoid 
one”^ Nevertheless, he saw the Schwimmer decision as an at¬ 
tempt to use the natio 7 ial power over naturalization as a puni¬ 
tive measure against unpopular opinion, and he therefore 
wrote his dissent, urging ''not free thought for those who 
agree luitJi us but freedom for the, thought that we hate** 
This was the last dissent that Holmes wrote in a free speech 
case. 

The majority decision xvas widely criticized on its legal rea¬ 
soning. Ernst Freund wrote that it "should make a stronger 
appeal to militant patriots than to careful lawyers.** ^ But in 
ip^i the Supreme Court followed it up in U, S. v. Macintosh, 
28^ U. S. 6op, in which Justice Sutherland for the majority 
of five denied citizenship to a Yale Professor of Divinity on 
the ground of pacifism. Justice Holmes agam loas 07 i the dis¬ 
senting side, joining with Justices Brandeis and Stone in the 
dissexit of Chief Justice Hughes, who, in Max Radin*s xuords, 
"noticed the Schwimmer case only with the consecrated phrase 
with which courts administer euthanasia to their non-viable 
progeny: he said it stood on its own facts" ^ It was of the 
Sutherland opinion that Pollock wrote to Holmes, "it rather 
shocks me to learn , . . how great are the ravages, even in 
your Court, of the post-war State jingoism mania**; and he adds 
that in England it never occurred to the Home Secretary "to 
ask an applicant whether he (let alone she) had scruples of 
conscience about bearing arms for the defense of the realm.** ^ 

Holmes, J., dissenting: 

The applicant seems to be a woman of superior character and 
intelligence, obviously more than ordinarily desirable as a citizen 
of the United States. It is agreed that she is qualified for citizen- 


1H-P* 11:330 (Sept. 20, 1928). 

27 New York University Law Quarterly Review 157. 
® 6 St. John’s Law Quarterly Review <15. 

^H-P, 11:299-300 (Dec. 10, 1931). 



Sl’AlK POWKR AND FREE I'RADE IN IDEAS 327 

shij) cxtrpl sf) I'ar as the* views set lonh in a staieinent of facts 
’‘may sliow that iht* applieani is not auaehed lo the jn'ineiples of 
the (ionsiituiion of (he lUiilial Stales aiul well disposed to the fjfood 
order and ha|)pine.ss of the* same, and except in so far as the same 
may show that she cannot take the oath of allegiance without a 
mental reservatiom” 'The views referred to are an extreme opinion 
in lavor of pacilism and a statement that she wonkl not hear arms 
to defend the (lonsiimtion. So far as the atUapiacy of her oath is 
concerned, I hardly can see how it is alfec led by the statement, inas¬ 
much as she is a woman over (ifty years of age, and would not be 
allowed to bear arms if she wanted to, And as lo the opinion the 
wht)le examination of the applicant shows that she holds none of 
the noW“dreaded creeds, hut thoroughly believes in organized gov¬ 
ernment and prefta's that of the Dniicxl Slates to any olhcT in the 
world. Surt'lv it cannot show lack of aiiachment to tlte principles 
of the (lousiiintion that she thinks it can l)c‘ improved. T suppose 
that most inielligtmi |>eopIe think that it might he. Her particular 
improvemeui Itjoking to the aholiiion of w^ar seems to me not 
materiallv dillereni in its heaving cm this case: from a wish lo e.stah- 
lish eahinei governtueni as in England, or a single! house, or one 
term of seven years for the President, lo touch a more burning 
(luestion, only a judge mad with partisanship would exelude because 
(he applicant (liouglu (hat the Eighteenth Amendment should be 
repealc’d. 

Of course the fear is that if a war c'ame the applic'ani would exert 
aelivities such as were dealt with in Srhonk v. Unilrd Stales, 2^(9 
lb H, .(7. Hut that seems to me unfounded. Her ]K)siiion and mo¬ 
tives are whcdly dilfereiu from tho.se of Schenck. .She is an opiimi.sl 
and Slates in strong ami, I do not doulrt, .sincere words her belief 
that war will disapiu^ar ami iliai the impending destiny of man¬ 
kind is lo unite in peaceful k?agues. I do not share that optimism 
nor do I think that a philosophic vit!w of the world would regard 
war as abHurcl. Hut most people who have known it rc’gard it with 
horror, as a last resort, and, even if not yet ready tor cosmopolitan 
elloriH, would welcome any [rracticable combination that would 
increase ilu^ ptjwer cm the side of peac^e. The notion that the appli¬ 
cant's optimistic anticipations would make her a worse; dli/en is 
suffitientlv answered bv her examinaiiom which seems to me a better 
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ciplc t>[ ihe Constiuuion iluu more iii\iK'v;uivoly culls for uunclmumt 
than any other it i.s ihe i)riiui[)k‘ of five tliouj'hi - not free tlumglu 
for those who agree with ns lint freedom for ilie thonght tliat we 
hale. I think that we should adhere to that iiriiuiple with regartl 
to admission into, as tvell as to lile within, this t'oniiiry. .And, re¬ 
curring to the o|)inion that bars this a|i|tlitant‘s cray, 1 would sug- 
gcsi that the Quakers have done their share to make the counu^ 
what it is, that many tili/ens agree witli the appliiant’s belief, and 
that I liad not suppo.sed hitherto tliat we regretted our inaliiliiy to 
expel them liecause they believe more than some of us do in the 
teachings of the .Sermon on the Mtnint. 

NEGRO DISFRANCHISEMENT IN I’EXAS 

Nixtin V. 

SJ73 U. S. (1(1^7) 

Th(* histoiy of Ntp;rn clisfranrhisrmnii in (lit* Snnth ' fur¬ 
nishes the routexi of this case. The xohite ^nYvistni fmfiulntian 
after the Civil felt ernnlielled tn resort to a enrietv of 
methods to retain its jwlilieal domiuntion.'^ The Ku Klux Klan 
period Tims folloxoed by eduratiminl voting tests, poll taxes and 
^^grandfather clauses'* in the eighties and nineties, llte objective 
xoas to achieve a “///j’-KJ'/nVr" political party, n>nl counsel in 
this case actually argued that Negroes ti^rre* not deprived of 
their freedom beeause they could organize their own political 
parties* Behind racial prejudice lay a fear of '*hlack govern- 
ment*' by the ''newly captured savages"; and especially a fear 
that voting by Negroes would give them a halauce^fif'-p^^^^^ 
position between parties and party factions, thus forcing ihe 
parties to resort to bribery and to build up rival Negro politi¬ 
cal machines, "Thus is presented the strange picture h/ one 
race disfranchising another to save itself frtnn the consefjuenres 
of its enun vices," ^ Ordinarily Texas, tike some ten other 
Southern states, had relied on the Democratic county executive 
committees to accomplish the primary disfranchisement quietly 

am Indebted for rniuli nf wluit bdlnu’* to an un^i^iied note cm 

Nixon V, Condon, hi .n VT.f. laia-iaan . 
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throni^li thv iion^Kiatuiory *'whiie j)rbnari(*s'*: atul, of rouna, 
siifcr oor-jmrly douiifialio}}) j)ri)n(irif*s nrr Uiv rffrclivo 

cirrtitius in Trxas, jirimtny disfrnurhisruioil mrnnt cltuiornl 
ilisfr<ni(‘hi,srnir}it. Hut tlir dau}j;n' Ihut juirty lnrti()7}s fnii!;IU 
break this ij;rutlnur)i\s agrrnurut led to the l>assiui^ of a statute 
hi t()2^ Imihihitiug Negroes from xudiug in Democratic pri- 
70 driest 

(171 El Paso Negro, hrougJtL S}iit to test its ennstilth 
tionality. (lou 77 sel on both sid(\s i)i the origi 7 i(il trial argued o)i 
the basis of the Eifteenih Amend7nent, which had guaranteed 
the Negroes agai7ist dis( rimi7iation on acroinii of their nu'e 
with resped to suffrage, llie Suffreuie Court inight haiw de- 
teiinined the (jiiestiofi Xidiether a j7ri7aa)y xeas an electio 7 i a 7 id 
thus untili77 the protection of the Atnendment, Hut fustixT 
Ffnlmes, xeriting the unanimous opinion of the Court, refused 
to fiass on the Fifteenth Amendment, on the ground that *Ut 
seems hard to imagine a more direct and oindous infringement 
of the FourteenthC xehidt xeas intended primarily to protect 
Negro rights. He skirled close to the (jnestitfU he sought to 
avoid: " 77 /r primaryC he said, *'may determine the final re¬ 
sult,** One may guess that he steered axoay from the t>exed 
question of the Fifteenth Amendment for reasons of strategy 
(71 getting a united (nurt. Perhaps he felt that the fudicinl 
process xtmuld 7iot in any n^ent, xeheliter under Foinieenth or 
Fiftetmth Amendmeni, avail the Negroes, When, at the Court 
session, he had finished reading his opinion, he is reported to 
have added ns an aside, hntnr that <jur good brethren, the 
Negroes of 7 Vavm. will now rejoice that they possess at the 
primtny the rights which heretofore iluy have enjoyed at, 
the general eledion,'* 

lie was right in his doubts, fiis derision in Nixtm 
(lf)n rnused a '*7oatw of dismay** to pass ihroiigli the South, 

**It urns xddriy felt , , , that the udiite primary httlwnrk of 
while suprematy, was gratwly imperiled,** ^ Hut there was a 

<The Ijivv grrw cint nf nn liUrapaiiy Ij^tuTcn iwn nfinociailr caiulUlaic*s 
ft>r clhuici .iMninrv in a niiiiuv vvhfdi iuhniKrd somr Nrgvon (ci thr primary, 
'f’ci wrakrir hh l ivaT^ umirrv mat hint" rhr tlrfralrtl t .rrrtlitlair srarif*(t a move* 
for a ir.ilf* fjiiainir haniiiu NVwrt«ri frtiiii tlir prinrurln, ‘I'lrt" law wan 
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loophole. ''Color/' Justice Hohnes had written at the end of 
his opinion^ "cannot be made the basis of a statutory classifica¬ 
tion," But what if it were non-statutory? The Texas legisla¬ 
ture accordingly repealed the ofjeitdmg statute in 192^ and 
passed another, vesting poxoer in the parly executive commit¬ 
tees to determine the requirements for 7 nembership in the 
party, and therefore for primary votmg. The Democratic 
party passed a resolution that "all white Democrats . . . and 
none other" be admitted, Nixon again sited, and was again 
Upheld by the Supreme Court on the ground that the party 
resolution was adopted as a result of the statute, and was there¬ 
fore the act of a state agency ° The Texas legislature again 
repealed the statute, and the Democratic state convention in 
adopted a resolution giving the right to vote in primaries 
to "all white citizens.” This was upheld in Grovey v, Town¬ 
send ’’ 071 the ground that the party is a private body, and 
there was no stale legislatioii xohich might give its resolution 
the character of a state act. Thus Holmes's opinion in Nixon 
V, Herndon proved eventually futile. The problem of the rela¬ 
tion of primary laws to the "equal protection” clause of the 
Fourteenth Amendment has not yet been wholly resolved. 
But in the recent case of U. S. v. Classic® the Court held that, 
particularly under the circumstances offered by Southern states 
with their dominant-party system, a primary electioxt is an 
integral part of the election process and the citizen has the 
right to a primary fi'ee from fraud. This paves the way for 
reversing Grovey v, Townsend a7id actually goes farther than 
Holmes was willing explicitly to go. 

Holmes, J., for the Court: 

This is an action against the judges of elections for refusing i 
permit the plaintiff to vote at a primary election in Texas. It la' 
the damages at five thousand dollars. The petition alleges that tl 

^ Nixon V. Condon, 286 U. S. 73 (1932). Justice Cardozo wrote the opinu 
in a 5-4 decision, Justice McReynolds writing the dissent. On the Nixon cas< 
in addition to the YLJ citation in note 1, see 32 Columbia Law Review (193! 
1069 and 48 HLR (1935) 1436. 

1^295 U. S. 45 (1935). Justice Roberts wrote the unanimous opinion of ll 
Court. Holmes was by that time off the bench. 

^313 U. S. 299 (1941). For comment see 41 Columbia Law Review (194 
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[)lainiiil is a a liti/cn ol' the Ihiiifd Stales atul of 'rexas and 

a resident nl El Pasn, and in every way ciualilied to vote, as set 
forth in tletaih eseepi that (he siainte to l)e mentioned interferes 
with his right; that on July u(i, 1934, a primary election was held 
at El East) lor the nomination of amdidaies for a senator and 
representatives in (longress and state anti other ollices, upon the 
Detnocratie ticket; that (he plainiill, ])eing a meml)er of the 
Demoenuie party, sought to vt)ie, hut was denied ilie right hy 
defendants; tliat the denial was based upon a statute of Texas 
enactetl in May, ipu;], and dt‘signaled article mo():k/, by the words 
of which ”in no event shall a negro be eligible' to participate in a 
Demotiaiic partv primary elec tion held in the slate of Texas,” R;c., 
and that this statute is contrary to the Eourteentli and Fifteenth 
Ameiulmei\ts to the ('.onsiiiution of the llniletl Stales. 'The de¬ 
fendants moved to dismiss upon the ground that the* subject-matter 
of the suit w;is ]inli(ital and not within the jurisdidion of the 
court and that no violation of the Amendments was shown. 'Fhe 
suit was dismissed and a writ of error was taken directly to this 
(lonrt. Here no aigumeni was math* on behalf of the defendants 
hut a Inief was alhuved to Ih* liled hy the attorney general of the 
.state. 

'The olijedifUt iluu the suhjecl-mailer of the suit is political is 
little mtjve than a play upon words. Of course the petition con¬ 
cerns political action, but it alleges and sc’eks to recover for private 
damage. 'That private* damage* may be causc-d by such political action 
and may be lecoverc-d Icjr in a suit at law hardly has be(*n doubled 
fur over two hundred years, siiue /!.v/i/jv v. Whitr, a I.d. Raym. 
93 ^* 3 3 «<*‘ l^‘‘^*** recogni/ed by ibis (iouri. Wilry v. 

Shiklrr, 179 U. .S. 58. h.p hr,. (Ulrs v. Harris, iHc) IJ. S, 475, 485, ,See 
also Judic ial Oode, ^4 (ti), (1^), (14). Act of Mureh tcjn.c. 
-*3** 3d ^lai. 10H7, icHjy. If the def(*ndants’ conduct was a wrong to 
the plaintid the* same reasons that allow a rc'covery fetr denying 
the plainiill a vtjie at a final election allow it for denying a vole at 
the primary election tltat may determine the final result. 

l \w imptniani cptcsiiun is whether the siatiiie can he .sustained. 
Hm aUlumgh we state it as a t|Uc*stion the answer dot*s not .s{*em to 
US open to a cUnibi. \Vh* Imtl h itmtecessavy to cemsider the Fifteenth 
Amendmem, because^ it seems to us hard to imagine a more direct 
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tent to protect the blacks [rom discrimination against them. 
Slaughter-House Cases, i6 Walk 36. Siraiider v. West Virginia, 100 
U. S. 303. That Amendment ‘*not only gave citizenship and the 
privileges of citizenship to persons of color, but it denied to any 
state the power to withhold from them the equal protection of 
the laws. . . . What is this but declaring that the law in the 
states shall be the same for the black as for the white; that all 
persons whether colored or white, shall stand equal before the laws 
of the states, and, in regard to the colored race, for whose pro¬ 
tection the Amendment was primarily designed, that no discrimina¬ 
tion shall be made against them by law because of their color?” 
Quoted from the last case in Buchanan v. Warley, 245 U. S. 60, 77. 
See Yick Wo v. Hopkins, 118 U. S. 35G, 374. The statute of Texas 
in the teeth of the prohibitions referred to, assumes to forbid 
negroes to take part in a jDrimary election the importance of which 
we have indicated, discriminating against them by the distinction 
of color alone. States may do a good deal of classifying that it is 
difficult to believe rational, but there are limits, and it is too 
clear for extended argument that color cannot be made the basis 
of a statutory classification affecting the right set up in this case. 

Judgment reversed^ 

THE JUDGE AND THE EDITOR 

Toledo Neiospaper Co. v. U. S. 

247 U. S. 402, 422 (1918) 

This was one of the cases ^ in which Holmes wrote dissemts 
*'thnt I imagine the majority thought ill-timed and regrettable 
as I thought the decisions.'' The neiospaper involved runs the 
Toledo News-Bee. Chief Justice White, for the majority, up¬ 
held the proceeding against the editor. Freedom, of the press, 
he said, docs not imply ''the right to frustrate and defeat the 
discharge of those governmental duties upon the performance 
of which the freedom of all, including that of the press, de¬ 
pends." The Court vote was five to two. Justices Day and 
Clarke not sitting because of their relation with the judge. 
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Jusiirr Uohnrs wax joined in his dissnU hy Justice Umndcis, 
/tllliou^h Ifobncs never liked nexosjxihers, rarely rend IhnUt 
and detested the style that reporters had roine to ndo/)t, he 
saw their [loirtion in the coinnuniity as an iniportcoU o)ie, But 
even more he was ajwrse to the adoptioii hy judges of a 
saerosa}irt altitude about themsehfcs. Hr could not find in 
what was said in the Toledo nexesjmlier ^'anything that would 
have affeded a mind of reasfinahle fortitude'*: hut eiwn if 
there was ground for eontemjit proceedings, there was no such 
immediate ohstrurtion of justice as to warrant a suniinaiy 
trial h\ the judge without a juiy, Here, as in Evans r/. Gore, 
Holmes shoxes that he did not luant to see the creation of a 
judicial caste separated, from the rest of the ciiizenx’y, *7 
thought the performance wholly unwarrantedf he writes 
PolUuk, "a>id the last thing that could maintain respect /or 
the (lourtsd^ 

Like so many of his other dissents, Holmes*s inew in the 
'Tolnlo Newspaper Go» has been adopted hy the Snpreme 
Clourt as the prevailing doctrine trn contempt of court trials. 

In Nye v. S., 7^7 IL S. 77 {nnfi), Justice Douglas xorote 
a sisd(hilnee opinion of the (lonrt, leaning heavily upon 
ihdmrs's dm trine, hut moving beyond it so as explicitly to 
constiur the nece.ssarv **nearness** to the court of the act of 
contempt in geographical rather than in causal terms. And 
in Hiiilj^es v. Galiloruia, 62 .SC /t)o {10/f), the Snpreme 
Court went even piriher in reversing a eitatifin for rontemid 
resulting from an utleranee critical of a Court, Justice Black, 
speaking for the majority, measured the (reedorn of such utter- 
time hy the "clear and present daugex'** standard, and the 
halancing of the social t*nlues hitmliied, 

Hcjlnies. ]., (lisseniitig: 

One of the usual eoniroversies between a street railway and the 
city that it served had been going on for years and had euhninaled 
in an ordinance establishing ihree rent fares tliai was to go into 
effect on Match yHiln icjt.p In Jatmnry of that year the people who 
wete cjperating the ntad began a suit for an injimcticju on the 
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ground that the ordinance was confiscatory. The plaintifls in 
error, a newspaper and its editor, had long been on the popular 
side and had furnished news and comment to sustain it; and when, 
on March 24, a motion was made for a temporary injunction in 
the suit, they published a cartoon representing the road as a mori¬ 
bund man in bed with its friends at the bedside and one of them 
saying, “Guess we’d better call in Doc Killits.” Thereafter pending 
the controversy they published news, comment and cartoons as 
before. The injunction was issued on September 12. The Judge 
(Killit-s) who was referred to took no steps until September 29, 
when he directed an information to be filed covering publications 
from March 24 through September 17, This was done on October 
28. In December the case ,was tried summarily without a jury by 
the judge who thought his authority contemned, and in the fol¬ 
lowing year he imposed a considerable fine, The question is 
whether he acted within his powers under the statutes of the 
United States. 

The statute in force at the time of the alleged contempts confined 
the power of Courts in cases of this sort to where there had been 
“misbehavior of any person in their presence, or so near thereto as 
to obstruct the administration of justice.” Before the trial took 
place an act was passed giving a trial by jury upon demand of the 
accused in all but the above mentioned instances, October 14, 1914. 
In England, I believe, the usual course is to proceed by the regular 
way by indictment. I mention this fact and the later statute only 
for their bearing upon the meaning of the exception in our law. 
When it is considered how contrary it is to our practice and ways 
of thinking for the same person to be accuser and sole judge in a 
matter which, if he be sensitive, may involve strong personal feeling, 
I should expect the power to be limited by the necessities of the 
case “to insure order and decorum in their presence” as it is stated 
in Ex parte Robinson.^ 19 Wall. 505. See Prynne, Plea for the Lords, 
309, cited in Mcllwain, The High Court of Parliament and its 
Supremacy, 191. And when the words of the statute are read it seems 
to me that the limit is too plain to be construed away. To my mind 
they point and point only to the present protection of tlie Court 
from actual interference, and not to postponed retribution for lack 
of respect for its dignity — not to moving to vindicate its independ¬ 
ence after enduring the newspaper’s attacks for nearly six months 
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con.sirucMioii I think that “so near as 10 ohstriuL" means so near as 
actually to ohsiruri — and not merely near enough to threaten a 
possible obsiructiou. “St) tteur as to“ refers to an accomplished fact, 
ami the word “misbehavior” sirt‘ngthens the consti'uciion F a<l<)|)t. 
Misbehavior means something more than adverse comment or 
disrespect, 

But sup])ose that an imminent jtossibiliiy of obstruction is 
suFFicient. Still I think that only inimetliate ami necessary at lion is 
contemplated, and that lU) case for summary pro(‘(‘(‘dings is made 
out if after the evcml pnl)lications are brought to ihe lUtent ion of the 
judge that might have led to an oh.struciion although they did not. 
So far as appears that is the present case, Hut I will go a step farther, 
'Fhe order for the information recites that from time to lime sun¬ 
dry numbers of the paper have come to the attention of the judge 
as a daily reader of it, ami I will assume, from that and the opinion, 
that he read tluMU as they came out, and I will assume further iluit 
he was emiiled to rely upon his private knowledge without a state¬ 
ment in f)pen court. But a judge of the Uniletl Stales is expected to 
be a man of ordinary (irmness of character, and I liiul it im|)ossihle 
to hedieve that such a judge could have found in anything that 
was printed even a tendency to prevent his performing his sworn 
duty. F am nf)t considering whether there was a tec hnical contcmipt 
at common law hut whether what was done falls within the wonls 
of an act irueud(‘{l and admitted to limit the power of the (iouris, 

I'he chief thing done was to print statements of a widespread 
|)ublir Intent to board the cars and refuse to pay more than three 
cents even if the judge condemned the {)rdiuaiu'e, statements 
favoring the course, if you like, and meniitm of the city officials 
who intended to hark it up. This po|mlar movement was met on 
the part of the* railroad by directing its conductors not to arce|)C 
three cent fares, I)ur lo rarrv passengers free who refused to pay 
more; sf) that all datiger of violenee on that score was avoided, even 
if it was a danger that in any way concerned the Oourt. ‘Flu’ news¬ 
paper further gave one cw two premature but uUiinuiely correct 
initiuaiions of what the judge was going to do, made one mistaken 
stattnneiu of u niling wdneh it cridci/ecl imlirecily, uttered a few 
expressions that implied that the judge did not have the last word 
and that no rlouhi (“omainetl iimueiuloes not flattering to Ids 
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judge attached him for contempt and thereupon, on the same day 
that the decree was entered in the principal case, the paper reported 
as the grounds for the attachment that Quinlivan hud pronounced 
Judge Killits to have shown from the first that he was favorable to 
the railroad, had criticized somewhat ignorantly a ruling said to 
put the burden of proof on the city, and had said that Killits 
and his press were unfair to the people, winding up “impeach 
Killits.” I confess that I cannot find in all this or in the evidence 
in the case anything that would have affected a mind of reasonable 
fortitude, and still less can I find there anything that obstructed 
the administration of justice in any sense that I possibly can give to 
those words. 

In the elaborate opinion that was delivered by Judge Killits to 
justify the judgment it is said “In this matter the record shows 
that the court endured the News-Bee's attacks upon suitors before 
it and upon the court itself, and carried all the embarrassment 
inevitable from these publications, for nearly six months before 
moving to vindicate its independence.” It appears to me that this 
statement is enough to show that there was no emergency, that there 
was nothing that warranted a finding that the administration of 
justice was obstructed, or a resort to this summary proceeding, but 
that on the contrary when the matter was over, the judge thought 
that the “consistently unfriendly attitude against the court” and 
the fact that the publications tended “to arouse distrust and dis¬ 
like of the court,” were sufficient to justify this information and a 
heavy fine. They may have been, but not, I think, in this form of 
trial. I would go as far as any man in favor of the sharpest and most 
summary enforcement of order in Court and obedience to decrees, 
but when there is no need for immediate action contempts are like 
any other breach of law and should be dealt with as the law deals 
with other illegal acts. Action like ihe present in my opinion is 
wholly unwarranted by even color of law. 

PEONAGE IN ALABAMA 

Bailey v. Alabama 
219 U. S. 219, 245 (1911) 

For those who still cling to a lingering belief that Holmes 
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J)r on a rnsr should hr required, rradinp;. Lonzo Bailey tons 
an Alalutnin iWrij^ro working!; as a [arm hand, [or one o[ the 
[arms o[ (he Riverside Comhany, In f()oy he received fi[teen 
dollars [roni (In* nnnjmny, and in return he sip;ncd a xoril(.e7i 
roidraet to xeork [or it [or a year [or twehe dollars a month, of 
udiieh he was to receh^e l/n.75 a month and the rest was to 
couftt aii^aittst the cash adx^ance o[ [ifieoi dollars. He stayed on 
his joh a little oi*er a month, then stopj)ed work xoithoul refiuuU 
ing the adx'anee. There xeas an Alabama stalule, passed in 
/<SV;6 and ammided iff looj providing for just such a 

eoniitigemw Its terms xvere that anyotie xuho *'xoiih uUent to 
injure or defratul his rtnployef* does xvhat Bailey did shall be 
subject to pur: and that his failure to refund the money shall 
be ‘*i)riina fatic evidetice of the intent to injure . , , or dc- 
jratidT 

Bailey's rase rame before the Sujmnne Court o)i txoo or- 
rasiofis. In the first Hailt*y v, Alabama, 2ii (/. .S’, ./sa (r<)oI\) 

’- Holmes wrote the opinion of the Court sayittg that "the 
trouble with the udiole rase is that it is brought here pre¬ 
maturely by an attemid to take a short rut" and tin* rase xoas 
se)it hark [or trial in the Alabama courts. Justices Harlan and 
Day dissented. On trial Bailey was [annd guilty, fmed thirty 
dollars and costs, and in depiult n[ payment, sentenced to 
twenty days o[ hard prison labor [or the fine and ri6 days for 
the costs. Hr appealed on the ground that the slatuie, by mak¬ 
ing nonjmyment of the debt primnjarie evidence of it}tent to 
defraud, deprived him n[ his liberty under the Fourteenth 
Amendment, and led to involuntary servitude for a debt xoithin 
the meaning of the *Thirtee)ith Amendme}iL The Sujnrrne 
Court reversed the fipinion o[ the Alabama Supreme Court 
and held the statitte unconstitutional under the Thirleenih 
Amendment. 7 * he opt ft ton 0/ the Court was written hy fttstice 
Hughes: Htdmes xvrole (he present dhsenl, in xahich Justice 
I.urtnn cofttttrred. 

fustive Hughes paints ant in his majority opinion that the 
act of Ctmgtess passed in tItOj for the enforrernent of the 
77 tir(eenih, Amendment contains a proxnswn against '*voluih 
tarv nr involuntary sertnee ttr labor o! anv hersons as heons. 
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larger meaning llinn slavery." "A pcoti," hr (tiutuiitr\, “is aiir 
who is compelled to loork for his nrdilor until his debt is 
paid . . . there is no more imporhinl ronenii thnu to siifr- 
guard the freedom of labor upon whirh atone lan enduring 
prosperity be based. The provision designed to .sentre it would 
soon become a barren frame if it were possible to .. . hold 
over the heads of laborers the threat of punisliment for ninie, 
under the name of fraud, but merely upon evidence of failure 
to work out their debts." 

Holmes’s dissent has struck many eomnierif(itor.s as legalistic 
in the iuorstsen.se of legalism. While he goes through a rigorous 
train of reasoning (as, in his own way, fustire Hughes does 
also), it is of the sort which pays homage to the forms with¬ 
out going beyond them to the social reality. Holmes’s in¬ 
sistence that the prima-facie assumplinn of intent to defraud 
need not be the determining fartor with a jury has a hollow 
sound in the known context of class and race relations in the 
South; and his reliance on the "men of the world" who earn- 
pose such a jury has an element of nneonstioin humor, liy 
the same sort of reasoning the Court opinion in Frank v. 
Mangum,^ from which Holmes dissented, would have been 
justified; and his opinion in Moarc v, Ucmjwy “ would have 
been impossible. In the lalter case Holmes insists that pro¬ 
cedural justice is more than a formal mask. One may sug¬ 
gest that the same consideration if applied here should hair led 
Holmes to agree xuith Justice Hughes. Holmes undoubtedly 
sought here to lean backioard in his anxiety not to write a "hu¬ 
manitarian" opinion, but the result was that he wrote one 
which cannot stand up as good law. 

Holmes, J., clisseniing; 

We all agree that this case Is to he considered and decided in the 
same way as if it arose in Idaho or New York. Neither public 
document nor evidence discloses a law whicit by its advninisiraiion 
is made something different from what it a[»pcars on its face, atnl 
therefore the fact that in Alabama it mainly concerns the blacks 
does not matter. Yick v. Hopkins, n8 U. S. does not apply. I 
shall begin tlien by assuming for the tnomcm what I thittk is ntit 
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true ami shall liv uj s1u»\v uta U\ Uv into, that this staum* punishoH 
tin* niviv it‘liisal m aiditdiji),* tcj itianaii as a ciiiiu*, and sliall 

inquill’ wlu'ilu’i ilunc wnuUl la* anvthini^ nmnaiy U\ ilu* qqh 
Anifiiclnu’iu <»r tho staiiun il ii tlitl, it tn liavr lurn 

ciiaitfd in ihu Siair ut Nrw Vtnk. I (ainun holiovc it, I lu’ i^ih 
Ainriulnu'iit dnos lun nuilaw tfuniatfs Inr lalmi. ‘l liai wnnltl hr ar 
Irast us ^ri’ai a niislnitmu’ inx tlir laliouT as (nr ilu* man (liat 
C’lnideiyt’d liiui. Vm ii (oiUiinlv wniild allot r thr irrms of thr hnr- 
gain uniavoialdv hu ilu* luluiriug man i( it wrir nndrrsUuul tluu 
tiu’ rinplnyri ttadtl ttt» mulling in tasr du* lalujiri saw lii in htrak 
Ills wnnl. Ihii anv U'gal liahilits Inj Inrutli n( a tniuiati is a ilis- 
agrcraldt' c<mst*t|nrmr which trtuls Un make* ilir tcmiiutinr dn an 
hr saitl he wnnltl. l.iahitiiv in an aciinn (ni tlainagos has iluu icn- 
drncy as well as a fnu*. II ilu* mrrr impnsiiitjn n( such (<utsrqntMurs 
as [out! rn inakr a man kta*p in his |irnmis{* is ihr t iratinu nl piumagr 
whon (hr tniiiiati happens tn hr ftu lahni, 1 dn nnt sir why thr 
allowaiur nf a civil auinn is tint, as wrll as an indimnnu riuUng in 
luu% hrunagr is sot vie o in a [uivair masirr ai which a man is koju 
by hculily ttimpuUinn against his will Uut ihr tiraiinn nf the* 
imUnary li*gul niniivos inr night rnmhui dnrs nni prntUur it, 
Breach cif a legal cnnirati wiilmut rxeiise is wrnng tniuhui, even 
i{ the tunirait is ten latun, and i( u Stau* luUls in livil liahiliiy a 
criminal liahiliiv in hne, il sirnph inieiisifies ihe h’gal inniive for 
doing right* it dnrs nui make the iuhmrt a slave. 

But if a Ime may hr iinfMwd, ifnpn*atmmnu inav he impnsed in 
cane of a faihur tn pav in Nni does it maun if talinr in added to the 
imiirisoinneni. Ini|nistinmrm with hard lahnr is not stricken from 
the ^uiuue hooks. (h\ (hr amiraiv, involiiiuarv servitude as a 
punishment hn riiinr iseHcefUed from ihe junhihiuon of the tj^th 
Amendmeru in stt inanv words. AKo the jiown of the Stales to make 
breach of eonirarr a crime is ma done awav with hv die alinlitinn 
of ilavery. Bin if breath of ttauraci mav Ih* made a n irne at all* it 
may he made a crime with all the tnnsrt(nrmes tisnally atiathed in 
crime. *I‘here is prcHhurd a sort of illusion if a coturaci to labor 
eruh in cornpuhorv labor tn jnison. Ihii tninpulsory work for no 
private master In a jad is run (nnuigr. f( work in n jail is not cun« 
dennned in iiscH. wtihmii regard to what the tunduri U it (lunhhrii, 
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not, and that it may induce the laborer to keep on when lu* would 
like to leave. But it docs not strike me us an ohjediou to a law that 
it is eficclivc. It the contract is one that ought nt>t to be made, 
prohibit it. But it it is a jicrfectly fair and propt*r toninui, I tan 
sec no reason why the .State should uol throw its weight nu the sitle 
of performance, Tliere is no relation between its doing so in the 
manner supposed and allowing a private inasier to um’ private toire 
upon a laborer who wishes to leave. 

But all that I have said so far goes lieyond the iu*eds of the rase 
as I understand it. I think it a mistake to .say that this statute at¬ 
taches its ))unishmcnt to the mere breach of a contratt u\ labor. U 
docs not purport to do so; what it purports to punish is (raiulnlently 
obtaining money by a false pretense of an intent to kei^p the written 
contract in consideration of which the money is advamt'd, (It is 
not necessary to cite cases to show that such an intent inav be the 
subject of a material false representation.) But the import of the 
statute is supposed to be changed by the provision that a rtdnsal 
to perform, coupled with a failure to return the mouev advamed, 
shall be prima [acie evidence of frauduleul hueni, I agree that if 
the statute created a conclusive jm'suminion, ii might be heltl to 
make a disguised change in the sul)sianiive law. AV//er v. Ihutrd 
States, 213 U. S, 138, 150. But it only makes ilie tomlmt printn 
facie evidence, a VC17 difTerent matter. Is it tun evidemr that a 
man had a fraudulent iment if he receives an atlvanre upon a con¬ 
tract over night and leaves in tlte morning? I should have tiumght 
that it very plainly was. Of cour.se the statute h in general terms 
and applies to a departure at any time wiilunn extuHe nr repayment, 
but that docs no harm except on a tacit assumption that ilus law is 
not administered as it would he in New York, nml that juries 
will act wit]> prejudice against the laboring man. For /nc/e 

evidence is only evidence, and as sucli may l)e held liy the jury 
insufficient to make out guilt. iGi Ala. 78. 'Hus wan decirled by the 
Supreme Court of Alabama in this ease, and we should he htmiid by 
tlieir construction of the .stauitc, even if we ilumglu it wrong. But 
I venture to add that I think it entirely right. Stale v. fntaxiratinf^ 
Liquors, 80 Me. 57. This being .so. I take it that a fair jury wotdd 
acquit, if the only evidence were a departure after eleven numihs* 
work, and if it received no color from stnne special well known 
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lain cninliiitnis ii is so (onnnon [or hiljoicis to rcinaiti durioK^ a part 
of tlu‘ season, recfivinj; ailvanrcs, and tlten to iU‘part at tlu* pniod 
of lurtl in the hope <d ^u*atrr wages at a neighhuring plantation, 
that when a lal)orer ledlows that I'onrse tliete is a fair inf<M'(‘iKe 
of fuel that he inleiuletl if frenn the heginning, ‘Fhe Alabama 
staime, as construed by the state toun and as we must take it, 
merely says, as a (oort might sav, that the |irosetiiiion may go to 
the jury, ‘rhis means, utul means only that the (onn lanmu say, 
from its kmnvleitge (d the ortlinarv itnuse of exetus, tiuit the jury 
crndil not be jusiilttnl by its knowUnlge in drawing the inference 
from the huts (jroxed. In mv opinion the statute embodies little if 
anything nune than xvhai J should have icdd tlu* jury was the law 
without it. ‘The tight of the State iti legtdate* laws td evid{‘Oce is 
admitted and iht* siainic* thies not go ninth hevtiml the common 
law. (Uun. w Huhin, thr, Mass. 

I do not set* how the result that I have teat bed thus far is allected 
by the rule laiil thiwu by tlu* ttniri, hut not tontainetl in the statute, 
that the prisoner cannot testily ttj his umommunitated iuteutious, 
and therefore, it is assumed, xcould not he permitted to idler a 
naked dimial of an intt*nt to tlefiaud. If there is an exmse for 
breaking the contiact it will lie found in external t innmsiaiut s, 
and can he proved. So the sum <d tlu* wrong supposed to he in™ 
llicled is titat the intent u* go tdl without repaying may he put 
further liack than it w'otdd lit* otherwise. Ihu if theie is a xv’rong it 
lies in leaving the evidence to the jurv. u wrong that is not allected 
by tlu' letting in or keeping nut an item cd evidrme cm the other 
sitle. I have suunl why ! think it was luu a xvrong. 

'To sum up. I think that ohtniniiig moiu*v Ijv fraud may he made 
a crime as well as murder or theft; that a false representation, ex- 
pressed or implieti, at the time of making a contract of labor, that 
one intends to pet form it, and therein obtaining an advance, may 
he declared a case cd fraudtdenilv cihiainiiig money as well as any 
other: that if msule a tiimr it m.iy he punished like any other crime, 
and that an nnjnstifted de|iaitme from die (uomised service with™ 
nut rejiaymenl may hr dtn hired a sidfitieiit case to go to the jury 
for their judgment; all tvithoitt in an\ w*av infringitig the igih 
Amendment cd the statntes «d the tbiited .States, 
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TRIAL BY MOB 


Prank v. Mangum 
237 U. S. 309. 3.15 (1915) 

The trial of Leo Frank was one of the Ameriran causes 
c 61 cbrcs of the prewar years. Prank was a young Yotkei 
zoho had come to Atlanta, (renrgia, and herome fnannger of 
a pencil factory oxoned hy his uncle. In ran he xvas tried and 
convicted of the murder of a girl who xiunked in the plant, in 
a trial lohich achieved national prominence because it was 
conducted in an oirnosphere in xohich intense ntithSemilism 
was fused loith the Isouihern hatred of '^foreigners" from Meta 
York, After unsuccessful appeals to the (Georgia Sttpreme 
Court, Frank applied to the Disiriti CiniYi for a iiuii of luvluuis 
corpus, alleging mob domination of the triai The (irfngin Su« 
prerne Court had determined tint cjuestion of the fairness of the 
trial, atid the District Court refused to iniertwne on the ground 
that procedural due process had hem complied xvith. The 
hearing before the Supreme Court atirnried mtiionnt attention, 
with Louis Marshall appearing for Frank, The Snpreme Court, 
in a long and learned majority opinion by fustice Pitney, up¬ 
held the District CourL 

Justice Holmes wrote a dissent in which fustice ffughes 
joined, holding that the District Court should have proceeded 
to try the facts of the case, The mix of the dissent was that 
mob domination of a trial may he a fact despite procedural 
correctness and despite the fact that the offuial trial record 
showed no flaw, **This is not a matter far polite presumptions: 
we must look facts in the face. Any judge te/io has sat with 
juries knows that m spite of forms they are extremely likely 
to be impregnated by the enxnroning atmasphereT And in 
his recital of the alleged circumstances of the trial, Holmes 
emphasized that even the judge had not thought it safe, in 
the event of an acquittal or a "'hung" jury, far either the 
prisoner or his counsel to be present at the jury polling, 

Holmeses opinion is thus a study in the contrast of farm 
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5u/i5ffin(r. nnlv u.%t f>/ ^/if* /nnii.v,*' /if ta his 

(iViiVif.Nf Ivirtttl /(^hn M’li. *U% (a Inrsrnt thrir (fitUrtUs, just as 
tht* uulv u junt fuH i\ tft juewt^ut ihr hrt*r * . . and m« 

/Mii/f uirditntuin ujuni tin* /-»«*/ iircrr /urr," ^ 

A ha^it suh\ianti(ttitni (ff I!ntuirs*s ririiM fni thr [art nf frinh 
d(>iniuati<ut iras }^ifrn h\ xr/iat latrr hajijinird in b'mnk. /if- 
[arr hi\ rsnutitm rnuld takr jdarr, inu/n* froni onf 

prison to atnithri, hr takrn jrotn thr Stair prison farm by 
a tnob (tful lynthrd. 

Eiank f. Munguin did not rnnain rourt dotiYine long* In 
jtj2j it was in rijrrt tnrnulrd by Mtioir r*. DtMnjnt*)*/*’ 

Hnlnu*^, tUsM tviinK' 

Mn fiisuit* IhiKtu‘s and 1 arr nf npiuion (hat thr jnclp^rntnu 
fihnuld br rcvcrMnl. I'hr tnily btdnrr i\n is wIumIut the 

stu>ws \n\ its Imv iluit ilu* writ ul hnhras no pus should he 
denied, ni whether the Distiitt (Itunt shmdtl have prntretled in try 
the faetft. Ihe allegaiinns duu appear trj lu imuerial are these. 
"l*he trial be^au tin fuly aH, at Aihttuu. uiul was tarried on in 
a roun packed with sfiectanus and Hunuuiuletl by a crowd outside, 
all Jiirnn^lv hostile in the peiifirnu'i. On SaturtlaVi Au^tisi 51;^. this 
hosiiliiy wan snflitient u> lead the )nd|p(e in ctinier in the presence 
of the jury wiili the Ohief of Police t»f Atlanta nrtd the Ckjlonel of 
the I'ifth (Georgia Regiment statiemed tn that city, hoih of whom 
were known m the jury. On the wne tlay, the evidtMue seeiningly 
having been elewd. the public press, Mpprehendtng danger, united 
in H retpiest to the Ooiut that the proceedings should not com 
iinue on that evening, dlrerruimn the tkain adjnununl until 
Monday morning. f)n that morning when the Snlitiror General 
entered the court he was greeted with applause, stamping of feel 
and dapping of hands, and the judge brtore beginuing his tluirge 
had a private ctinversation witli the peiiiiciner''s rtninnel in which 
he expressed the opinion that there would he '*prfjbable danger of 

*Sre H, (r Slmver. thuih NaSUfn amt Ihmdtfctrd i.riWti ami Papers of 
Uatmfi \t\j iu rspirsMog Itn 4^iremnu snHU Itulmes In nne 

of his lenric, wnti ni tht* tir^rl t»t ihr imiie *’l siumlU rSfH*fl yriu let hold the 
fin»il Jtuigmrtu In the Hutr ttnm umctuuve 4s ui 411 i«4tirrs t*t (mm uml tmul 
prmrdurr. tnii not m . . . rhe ItMtiUmmini condiMom of jusiue , , . » 
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violence’* if there should he an acquittal or disugrccnirni, and ihuf 
it would be safer for not only the [)etitioner hui his nuinsel to he 
absent from (^ourt wltcn die vertlici was brought in. At tlu* judge's 
request they agreed that the petitioner and they sliould he absent, 
and they kept their word. When llie verdict was reiulevetl, am! 
before more than one of the jurymen had lieen [Hilled diere was 
such a roar of ap[)Iausc that the polling could not go on till order 
was restored. The noise outside was such that it was difficuli for 
the judge, to hear the answers of the jurors although he was only 
ten feet from them. With these .speciruations of fact, the petiti^mer 
alleges dial the trial was dominated liy a hoHiilr nuih and was 
nothing but an empty form. 

Wc lay on one side the que.siion whether the petitioner could 
or did waive his right to he [iresent at the polling of the jury. 'That 
question was apparent in the form of the trial and was raised by 
the apj>lication for u writ of error; anti although after applitaiiou 
to the full Court we thought that the writ ought to be granted, 
wc never have been impressed by the argument that the (uesente 
of the prisoner wUvS re(|uired by the Constitution of the United 
States. But hahras corjms cuts through all forms aiitl goes to the 
very tissue of the structure. It comes in from the outside, not in 
subordination to the proceedings, and uhhough every hinn may 
have been prc.served opens the inquiry whether they have been 
more than an empty shell. 

The argument for the ajipellee in suhsiance is that the trial 
was in a court of competent jurisdiction, that it rciuiuH jtiriHdicthm 
although, in fact, it may be dominuietl by u nmb, ami that the 
rulings of the slate court as to die fact of such domination tannoi 
be reviewed. But the argument seems to ns incnncitisive. Wdiaicver 
disagreement there may be as to the saqie of the jihrave ‘’tine 
process of law," tliere can be no doiihi that it embraces the funda- 
menial conception of a fair trial, with opportunity uj he beanl. Mob 
law does not become due process of law by securing die awni of 
a terrorized jury. Wc are not speaking of mere clisjirder, or mere 
irregularities in [irocedure* but of a case where the jirocews of 
justice are actually subverted. In such a case, the Federal court has 
jurisdiction to issue the writ. 'Fhe fact that the state court Htill han 
its general jurisdiction and is enhenvise a commnem court tloes not 
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gciKM’al htii parrifiilar, and [iicucrds Irnm iUv ((Jtnitil of a hosiile 
inllut'utts 

\V‘lu‘n sue h a cusr is prosontod, it lunnor lu' saicl. in our vi(*w, iliru 
tiu* Siait' totu’t lUaision makes the matter rrs iiulifata. 'The Slate 
arts when by its ageiny it Inuh the prisonei guilty anti eondenms 
him. We have heUl in a civil ease that it is utj defetise in ihe as¬ 
sertion of the Fetlt'jal right in the Ketleral cmnt that the State has 
eorrertive [muetluie of its (uvn tliar still less dties sudi a pro¬ 
cedure thaw to itself the final deierininaiitm rif the Federal (juestion, 
Sitfititi V, Stiuificrrt U, S, tir,. lyy. iy-t. ^Ve see no reascul 

for a less liheral rule in a matter (if life and cU^ath. \V*hen the 
decision t>( the iptesiion of hut is so inieiwovt'U with the decision 
ol the ipiestion of «mtsiiintitjual righi that ilw \n\v ntaessurily 
involves the* tnhei, the Federal ttinit must examine the facts. 
Knfiun Stfulhrtu l(\\ v, //. ilhns (Umnniwitnt C.‘o., U, S, 
r»7,1» fd)*- ^ IFrU. liw V, (,'on/ev* March H, D. S. (itjf,. 

Otheiwise. the right will he a haiten <me. It is signiluatu tluu ihe 
argument fni the Stale tioes nm go sn far as to say ihai in ncj case 
would it he pennissihle tm applicaiiotj for hatinn (tn/ms to over- 
rich^ the finding'* of fact In* the Mate* coin is. Ir would imletal lie a 
ninst serious thing if ihis (*onri were so to hold, (or we tould not 
Inn regard it as a lemoval of what ts perhaps the most im|nn taiU 
gtiaianiy of the Fedrial Caiustiiiniom If» howevei, the argument 
slops short of tins, the whole sitmiurr Imili upon the Slum prm 
cedtue ami decisions falls U} the giontuk 

do put an extreme case and show what we mean, if ilu* trial 
and the lain heatings hrforc^ the Siipmiie (aiini had taken place 
in ihe preseme of an aiutc'd force known tet he ready in shoot if 
ilie resnli was not tlie one desiteck we do not suppose that this 
(aunt wonhl allow iistdf to hr silenced In the suggestion that the 
record showed no Haw. To go one step furilun, suppose iluu the 
trial had taken plate under such iiniriiidaiion that the .Supreme 
(lomi of the State on writ of error had discovered no error iu the 
record, we still imagine that this court wotdd hud a snlficieiu one 
outside of the record, and that it would nut he disturbed in its 
emitliniffn by anvthing that the Su(irriiie Court of the State migln 
June said. \Vv thrH'foir lay tfie suggestion titat the Supreme Caiurt 

nt tUr* XOlfr- ini’- if f t trin Uv nir1rriit#4n( 
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jurisdiction in the trial court, jurisdiction could not hv restored by 
any decision above. And notwithsiandinj*' the |nin(i[de (d comity 
and convenience (for in our opinion it is nothing niore, [hUttnl 
States V. Sing; Tuck, 194 U. S, dii. di8) that calls for a restuH to 
the local appellate tribunal before coming to the courts of the 
United States for a writ of habeas corfmSi when, as liere, that resort 
has been had in vain, the power to secure fiuuUuueuial rights that 
had existed at every stage becomes a duty and must he put forth. 

The single question in our nnnds is whether a petition alleging 
that the trial took place in the midst of a mob savagely uittl tnani- 
festly intent on a single result, is shown on its face nnwarranied 
by the specifications, which may l)e presumed to set forth the strongs 
est indications of the fact at the pciitioner’s command, This is not 
a matter for polite jmesumplions: we must look facts in the face. 
Any judge who has sat with juries knows that in spite of ff)rms 
they are extremely likely to be impregnated by the environiitg at¬ 
mosphere. And when wc find the judgment of the c^xpert on the 
spot, of the judge whose business it was to ])reservT not only form 
but substance, to have been that if one jurymati yielded to the 
reasonable doubt that he himself later expressed in court m the 
result of most anxious deliberation, neither prisojier nor counsel 
would be safe from the rage of the crowd, we think the presump* 
tion overwhelming that the jury responded to the passions of the 
mob. Of course wc are speaking only of the case made by the pe¬ 
tition, and whether it ought to be heard. Upon allegations of tltis 
gravity in our opinion it ought to be heard, whatever the decision 
of the state court may have been, and it did not need to set forth 
contradictory evidence, or matter of rebuttal, or to explain why the 
motions for a new trial and to set aside the verdict were ovemtled 
by the state court. There is no reasott to fear an iinpairmetu td 
the authority of the State to punish the guilty. We tlo not think 
it impracticable in any pan of this country 10 have trials free frenn 
outside control, But to maintain this immunity it may be necessary 
that the supremacy of the law and of the Federal Constitution 
should be vindicated in a case like this. It may be that on a hearing 
a different complexion would be given to ilte judge’s alleged re¬ 
quest and expression of fear. But sup|K)sing the allegetl facts to be 
true, we are of opinion that if they were before the Sufjretnc Qmrt 
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Court, it is our duty to act upon them now and to declare lynch 
law as little valid when practiced by a regularly drawn jury as 
when administered by one elected by a mob intent on death. 

JUSTICE AS A MASK 

Moore v. Dempsey 
s6i U. S. 86 (1923) 

Eight years after Frank v. Mangum the Supreme Court in 
effect overruled it. The case involved the Elaine race riots in 
Arkansas. Great importance tons attached to it, and Mo or field 
Storey, the President of the National Association for the Ad¬ 
vancement of Colored People, appeared as one of the counsel 
for the Negroes. Storey had also taken part hi txvo earlier 
important Negro — Guinn v. U. S. (the Grandfather’s 
Clause case) ^ and Buchanan v. Warley (the Louisville Segre¬ 
gation case) / and through the NAACP he brought the present 
case to the Supreme Court.^ Justice Holmes's reasoning m his 
earlier dissent in the Frank case became the doctrine of the 
majority here — that the fact of fnob domination of a trial 
in a state court represents denial of due process, even though 
procedural correctives have been applied. Holmes's recital, 
in his opinion, of the circumstances of the case is a master¬ 
piece of narrative. One gets from it rapid glimpses of the 
entire pattern of power and opinion in the sharecropping 
South: the attempts to organize in the face of landowner 
terrorisyn, the meeting in the Negro church, the armed attack, 
the manhunt by vigilantes, the lynching mob, the Committee of 
Seven, the torturing of witnesses, the intimidation of counsel, 
the skeleton trial, the resolutions by the American Legion and 
the Rotary and Lions Clubs, the attempts to appease the rnob 
spirit by hastening execution. ''The xvhole proceeding/' he 
xorites, "is a mask." 

In a letter to Pollock, before the decision was announced. 
Holmes wrote that his opinion "may go over for one of the 

1238 U. S. 3J7 (1915). 

^245 U. S. Co (1917). 
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JJ. or txvo^ to consider whether it shall be sxoalloived according 
to the majority or whether, as a child put it, they will sxoallow 
up/’ ^ In a dissent, in xvhich Justice Sutherland joined, Justice 
McReyxiolds stood by the doctrine of Frank x), Mangum. {It 
will be noted that Holmes, while not overruling that doctrine, 
made no particular attempt to distinguish the two cases.) “7 
cannot agree now,'" xorote Justice McReynolds, *'to put it 
aside and substitute the view expressed by the minority of the 
court in that cause. . , , The fact that petitioners are poor 
and ignoj'ant and black naturally arouses sympathy; but that 
does not release us from enforcing principles. . . /' 
Subsequent Supreme Court decisions on due process in the 
trial of Negroes in the South are worth noting. In the spirit 
of the Holmes opinions the Court held in Powell v. Alabama® 
that due process had been withheld because the seven Negroes 
sentenced to death for rape had been denied adequate coun¬ 
sel; in Norris v. Alabama® because the exclusion of Negroes 
from the jury panel was in the context a denial of due process; 
in Brown v. Mississippi because three Negroes xoere sentenced 
to death for murder on confessions exacted by third-degree 
methods; and in Chambers v. Florida,® for a similar reason in 
the case of four young Negroes. 

Holmes, J., for the Court: 

This is an appeal from an order of the district court for the 
eastern district of Arkansas, dismissing a writ of habeas corpus 
upon demurrer, the presiding judge certifying that there was 
probable cause for allowing the appeal. There were two cases 
originally, but by agreement they were consolidated into one. The 
appellants are five negroes, who were convicted of murder in the 
first degree and sentenced to death by the court of the State of 
Arkansas. The ground of the petition for the writ is that the pro¬ 
ceedings in the state court, although a trial in form, were only a 
form, and that the appellants were hurried to conviction under the 

11:110 (Jan. 25, 1923). 

®The first Scoilsboro case, 287 U. S. 45 (1932). 

<^Thc second Scottshovo case, 294 U. S» 587 {1935). 

7297 (J. S. 278 (1936) . 

8 309 U. S. 227 (1940). 
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prr.sstiK* til u wirluKit uny iv^urd lor tUcir rights, and willioiu 

acTonliiig to ilirm diir pnurss ol law, 

d'lu’ case siaunl i)V \\\v priiiinii is as {ollows, uml it Kill he un- 
dersl(H)d that wlulf we pot it iti nanaiive Itatn, we are not allinn¬ 
ing the (aeis i<> ht* as staled Ijiii tmly what we mnsi take (hem to 
he, as they art* admiiietl by the ilenmrrer: On the night of Sep» 
teinher ‘io, tiM9* »t ninnhei o( toloietl pecjple, assemhlt*il in their 
elnirc h, W{‘re aiiatked aiul fired npon liy a body of white nu*n, and. 
in the distinhaute tiun hdlowetl, a while man was killed, d*he 
report ol the killing tansetl great extiiement ami was followed by 
the hunting dttun aiul slmoiing td many negrties, and alst) hy (he 
killing, (»n Oiioher i, o( out* (dinitm Dee, a while man, for whose 
uuirder the jietitumns were indicted, d*hey seem to have been 
arrestetl with manv others on the same day. 'The petitioners say 
that t.ec* must have been killc'd hv other wliiles, hiU that we leave 
on one side, as what we have to tleal wiili is nut the petitioners* 
innocence or gitilt, but solely the cjnesiion whether their consti¬ 
tutional rights base been preserved, "rhev say that their meeting 
was to employ couustd for protection against extortions [iractieed 
upon them hv ilir landowners, and that the landowiu‘is tried to 
prev(*ni their ellcn t: Inn that again we juiss hv as not direc tly hear« 
ing npon tin* trial. It should In* mnuioned, however, that Ch S. 
Ilratuin, a son of ilm comiscd who is said to have been eomem- 
pbuetl, and who took part in the argument here, arriving for con¬ 
sultation cm October i. is said to have barely eicuped being niohhed: 
(Imt he was airrstrd and confined during the month on a charge 
of nnirder, and on OetobcT %vas indictetl ftjr harrairy, hui, later 
in the dav, was told ifiai he would he discharged. Imt that lie must 
leave secretIv liy a thned ainomnbtle to take the train at West 
Helena, four miles arvav, to avoid bring mobbed, It is allegc*cl that 
tlic‘ judge of the rcnirt in which (he (petitioners were tried fadliuiletl 
the deparnue and went with Hratton to w liim safely ci(h 

A Committer of Seven was app«n*nrnl try the (Joveriior in iTgard 
to what the Ctitnminrr called the ‘’insurrection*' in the ccainiy. 
‘rile newspapers dailv ptdilished inllaumtaiory articles, On the yih 
a siiilement In* one of the loitmiiltee was made* (inhlic, to the elft*ct 
that (he piesem irtnible was **;x delilcerately (ilanned (nsitrrection 
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America’ established for the purpose of banding Negroes together 
for the killing of white people.” According to the statement the 
organization was started by a swindler, to get money from the banks. 

Shortly after the arrest of the petitioners a mob marched to the 
jail for the purpose of lynching them, but were prevented by the 
presence of United States troops and the promise of some of the 
Committee of Seven and other leading officials that, it the mob 
would refrain, as the petition puts it, they would execute those 
found guilty in the form of law. The committee’s own statement 
was that the reason that the people refrained from mob violence 
was “that this committee gave our citizens their solemn promise 
that the law would be carried out.” According to affidavits of two 
white men and the colored witnesses on whose testimony the pe¬ 
titioners were convicted, produced by the petitioners since the last 
decision of the supreme court hereafter mentioned, the committee 
made good their promise by calling colored witnesses and hav¬ 
ing them whipped and tortured until they would say what was 
wanted, among them being the two relied on to prove the pe¬ 
titioners’ guilt, However this may be, a grand jury of white men was 
organized on October 27, with one of the Committee of Seven, and, 
it is alleged, with many of a posse organized to fight the blacks, 
upon it, and, on the morning of the 29th, the indictment was re¬ 
turned. On November 3 the petitioners were brought into court, 
informed that a certain lawyer was appointed their counsel, and 
were placed on trial before a white jury,--blacks being system¬ 
atically excluded from both grand and petit juries. The court and 
neighborhood were thronged with an adverse crowd that tlircatcncd 
the most dangerous consequences to anyone interfering with the 
desired result. The counsel did not venture to demand delay or a 
change of venue, to challenge a juryman, or to ask for separate 
trials. He had had no preliminary consultation with the accused, 
called no witnesses for the defense, although they could have been 
produced, and did not put the defendants on the stand. The trial 
lasted about three quarters of an hour, and in less than five 
minutes the jury brought in a verdict of guilty of murder in the 
first degree. According to the allegations and affidavits there never 
was a chance for the petitioners to be acquitted; no juryman could 
have voted for an acquittal and continued to live in Phillips county, 
and if any prisoner, by any chance, had been acauitted bv a iiirv. hn 
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'The incnuriu*^ ;is lo (lit* pit'jiulia' liy whirh the trial was ett- 
vir()(u*<l luivr siuuv t nunhni aiimi in upprals tn the gt>vn nor, ahnut 
a year laier. rainfsth ingiii];; him mu (<» interfere with ihe t*xe(U- 
tifui of tlu‘ ptMiiioners. Out* tame Ironi live members of the (lorn- 
millet* ol .Sesen, aiul sialetb in atldition to what has lieeu t|Uote(l 
heretofore, that "all our titi/eus are nl ihe t^junitm that the law 
slum 1(1 take its toinse." Another from a jiart of the American 
l.(*ji;ion, jiKUesis against a tomemplaieil tommuialitm of the sen- 
teiut* of four ol the peiiiiomus ami repeats that a "solemn promise 
was given by the* hading ti!i/t*ns ol the crnmnimity that if the 
guilty parties weir mu Ivmhed, and let the law take its course, 
iluu jnstite would be done and the majesty of tin* law upheld.** A 
meeting ol the lU'lena Rtuaiv (^Inli, aitt*iul(*tl bv members repve« 
seining, as it said, st vrniv hve al tlie leading iiulnstrial and tone 
inertial enterprises of ih*lena. passed a resolniion approving and 
fuipporiing the attimi tit iht^ Ameiitan I.egion jiost. ‘llu* Lions 
(Hub ol Helena, at a meeting auended bv membt*is said to repre 
sent sixty of ihr leading indnstiial and connnenial enterprises of 
the ( iry, pasHtul a u scdnium to tiu* same* rllett. In May of the same 
year, n ttial of six other nrguies was toming on. and it was repre- 
seined to the govrimu bv the wlnte titi/ens and olfic ials of PhillipH 
ttuimy. that, in all pit^lutbiliiy, thtise negroes wonltl lie Jymhed. 
It is alleged that, in oidet to ajipease the mob spirit, and, in a 
ineasurtx stume ilu‘ saftuv of ilu* six, the (»overnor lixed the date [or 
the execution of the |jeriiioneis at June to. but that the 

exeention was stavetl b\ pitHeedhigs in tennt, - we presmne, the 
proetu*dings belnre the thaiuelhu. to vvhit li we shall atlveri. 

In Frank w IL S, ^ih|. it lecogni/ed, of 

course, that if in fact a iiial is domiiunetl hy a moh, so that there 
h an acinal imrrletefue with the ttutrse of jitstite, there is a de* 
paruue iunn due protesstif law. and dun **it the state, supplying no 
ctimtlive pmtt’ss. tarries ioio exrtuiion a jndgmeiu of death or 
imprixoninefil Imstil ii|Hm a retditl thus prodtuetl by mob dom* 
ituuioii, the state deprives the ac t muni tif his life or liberty wide 
out due plot ess of law." We prrsunie. in attordame witli that case, 
that the toiietcist* process supplied liv the state may tie so atlei|tiaie 
that interff'irmr 1 a l^^hnn iiuglii not to he sdlown^d. It 
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the fatal end by an irresistible wave of public passion, and that 
the state courts failed to correct the wrong, neither perfection in 
the machinery for correction nor the possibility that the trial court 
and counsel saw no other way of avoiding an immediate outbreak 
of the mob can prevent this court from securing to the petitioners 
their constitutional rights. 

In this case a motion for a new trial on the ground alleged in 
this petition was overruled, and, upon exceptions and appeal to 
the Supreme Court the judgment was affirmed. The supreme court 
said that the complaint of discrimination against petitioners by 
the exclusion of colored men from the jury came too late, and, by 
way of answer to the objection that no fair trial could be had in the 
circumstances, stated that it could not say “that this must neces¬ 
sarily have been the case“; that eminent counsel was appointed to 
defend the petitioners, that the trial was had according to law, the 
jury correctly charged, and the testimony legally sulficicnt. On 
June 8, 1921, two days before the date fixed for their execution, a 
petition for habeas corpus was presented to the chancellor, and he 
issued the writ and an injunction against the execution of the 
petitioners; but the supreme court of the state held that the 
chancellor had no jurisdiction under the State law, whatever might 
be the law of the United States. The present petition, })erhaps, 
was suggested by the language of the court: “Wliat the result would 
be of an application to a Federal Court we need not inquire.” It 
was presented to the district court on September 21. We shall 
not say more concerning the corrective process afforded to the 
petitioners than that it does not seem to us sufficient to allow a 
judge of the United States to escape the duty of examining the 
facts for himself, when, if true, as alleged, they make the irial ab¬ 
solutely void. We have confined the statement to facts admitted 
by the demurrer. We will not say that they cannot be met, Imt 
it appears to us unavoidable that the district judge should find 
whether the facts alleged are true, and whether they can ])c ex¬ 
plained so far as to leave the state proceedings undisturbed. 

Order reversed. The case to stand for hearing before the District 
Court. 
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MAi;r WHISKY AND THK F.X'l'ERNAL 
STANDARD 

!Vik V, fnliiiiir Cn, 

yi.| n. S. iHf, (Kjiuj) 

7Vh\v t ftrrsruts another (tiudnuily with jinsi as 

a aa (hr Mnmu ha\r((\ Cnuri. Ur had thrrr n 

(tiwi iii in n.uistaj r. (iUilu* (lontpauy,^ and naw a similar njh 
fftaath fti (hr [imhlrm n/ Ithrl adajitrd hy (hr Saltrrmr 
(datit. In tntth ta\r\ hr tt\rd (hr rxtnnal standard tn drtrr- 
innir Itahility jtn a (tnt, llir fnrsrnt rasr n an imjmtiant onr 
in hhrl law- in hhrl MtU\ Itm Msuri /nr ^fr)D'ra//v thr 

irfrirntr (n thr idaintijl atiti (hr drfainntniy natnrr uf thr jatlh 
Unit If m. 7'h thr ln\t }ttdinr\ ifunarr^ (hat thr filnintiff was 
irintnl (n (Jtit(nf*h thr fmhln atinn nj hrr ftit tnrf\ n^rn thoni^h 
(hr sntrnt snay htirr hrrn la faddish samrnnr rhr*s fdrtnrr, 
\tn((\ in I nut Mnnshrht*\ wards^ a man ”jmldishrs at his 
find/* 'tn (hr uunnd ifHr\(inn hr answrrs hv a salt af mtnal 
IttfK tiannhym that (hr (r\( aj udirthrr ii is drlaniattn y is nat 
trhrt/srr it tranld hr hrid Ay a tnaiaiitv, Ind whrthrr ‘V/ rath 
Mtlrtaldr and uifwt inldr e law in (hr t riminnnitx' mif^ht sa 
irimul }n tins ntsr ta hr a^uutatrd with thr dunkinjf af mall 
whisky mtfiht m in (am tniln fnavr hnrmftd, 

nru\ ti\ rlsrwhnr, (hrtr n n harduns and lath a( srnth 
inrniahtv in Htdmrs\ (hmkm^ ahatit thr law (hat links him 
wdh thr ^irai itnnnsiai law iitdgtx, // anr fuixhrs this hardnrss 
hath, and asks (hr (tu Ikmu*. thr answrr Krrms to hr that ihrrr 
i% a sfftial ralnr tu i*r tanwrtYd thr fnatrttian [ram intmsirni 
uf (hr fniraey af (hr sndiriduat jirnannlity, YVh/x, althau^^h 
nut a fiur $h ? »uisgitutauial taw, (his hrtatnrs at Irast a maifiiinal 
tint hhnitrs utsr^nnd ftidmn mamtgn (a link Lard Mansftrld 
with J«ihn St sail t 

Ur^inr^. fni ihr (Iniim 

Mu% h an ai UuM an tlir Uu a lihrl 7 hr lihrl allrgrcl is 
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'riic Chicago Sunday ■rrilniiir. and mi far a^ is inait ii.il is as ini. 
l()W.s: "Nurse and I’aiienis Praise l)nlt\'s Mis. A, Sihmn.in, One 
of Clhicag'o’s Most (fapalile and I‘.\|ierienied Xuist-N, Pass an Mn 
tiucnt 'rribiue lo die (ireat Invigoialing f.ile (<ivin(' and ( ni.nive 
Properties of Duffy’s Pure Mall W'hiskev. . . linn l.tllme.d 
a portrait of the plaintiff, with the words "Mis, A. S.linntan" nndn 
it. 'I'lien, in i|U()tatitm marks. "After veats of «oust,mi ns,- .>1 sour 
Pure Mall Whiskey, lioth by myself and as given n* pad, nts in my 
capacity as nuv.se. 1 have no hesiuuiun in reioinmemUng it as the 
very lie-st tonic and stimulant for all weak and run down condi 
lions,” See., R.T.. with the word.s "Mis. A. Sihinnan. it.yfi .Mo/ait .St.. 
Chicago. III.," at the end. not in i|uoiaiion niaiks. bin lomeving 
the notion of a signature, or at least that the wonD were bets, I he 
declaration alleged that the plaintiil was not Mrs. Sihuinan, was tun 
a nurse, and was a total abstainer from whiskev .md .ill spi,nitons 
liquors. '1‘here tvas also a emint for pnblisfiiiiK tin* pl.iiniiH's like- 
ne.s.s without leave. The defendant pleaded not gniliv At the iital, 
subject to exce|)iions. the judge excluded the (ibiintid’s i, stintonv 
in .support of her allegations just stated, and diieiied .t venliil for 
the deteiuUuii. fits action was sustained by the (amiii (Mnri of 
Ajipeals. . , . 

Of cour.se the insertion of the plaintiff’s piitnre in the plate and 
with the concomitants that we have dessrihrd inniotirtl that site 
was the nurse and made the statriiicnis set ftmh. as righilv was de¬ 
cided in Wundt V. llnml's C/nV«g«i .fmerinin. tatj WvMonsin, .jtip 
431 . Morrison v. Smitit. 177 .N. It', Iherefoir the publitaiion 
wa.H of and roncerning the plaintiff, tioiwiihstamling the prrwnce 
of another fact, the name of the real signer of the trtiihiate, if 
that wa.s Mrs. Schuman, that was imonsisirnt, whrn ail the fasts 
were known, with the plaimift’s having signed or atlopinl it. 
Many might recogni/e the plaintiff’s fate without kttowing her 
name, and those who ditl know it might lie let! to infer that si»r 
had sanctioned the piihlicaiioii iintler an alias, t licrr was some 
suggestion that the clefetuhttn pnlilishcd the jKirtiati In ndstake, 
and without knowledge that it was the plaiinifPs juntraii or was 
not what it purported to he. But the fact, if it was tme, was no 
exaise. If the puhlitatinn was lihelloits the tlefeiniatn ttwik the risk. 
As was said of such matters hv laird Matisfiehl. •'Whenever a man 
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Ittund V. Whiiitkrr, 1.. R. nt C. P. f,t)y; C/rn/f v. Atnrrintn Co., 

UCJ3 P;u Si. :mP». .ir,y. ‘Plu* ifUMin Is plain. A lihrl is harmful on 
ils H a man mcs i\[ tt» puhlish maniftsily Imrilul staicmcnts 
(•<inn*rntn^ an imlividiiah wiilnuit nihri jusiiluaiuju ilum exists for 
an atUfi'UM'nuau cu a [litHt* ul lu^ws. ilu* usual principles tjf tort 
will make him liahle, ii ilu* stanMuenis an^ lalse nr are true only of 
.some tme else, Set* A/nncwe v. iUothti, ifp Massat luiseils, r,(ly, 

’Ihv tpiesiinm ilieii. is whether the puhlitaiitju was a libel. It 
was helil hv tlu* (aituit (Umii of Appeals not to lu’, or at mt>Hl to 
eniitle (he [»l.unlill <mlv tn nntninai tlamaftes. no special damage* 
being alleged, li was pointed tuit that thru* was no general con¬ 
sensus o{ opini*m that in drink whiskey is wrtatg or that to l)e a 
nni'se is ttiM inliiahle. It might ha\e been added that vtay possibly 
giving a tettdnatt' ami the tise of one's pt^riraii in aid of an adver- 
(ist*meni would be legarded with ironv. m' a stronger hading, only 
hy a few. Hut it appeat'i to us that smh imiuiries an* beside the 
jjoini. It mas he that the auion for libel is of little use, Inn vvdiile 
it is maint.lined it shtiubl he gtivtinetl by tlie gtmeinl prittciples 
of ton. If tilt- atlveirisenieiu tdiviouslv wtiidcl hnri the plainlilf in 
the estiiuatimt of an import.nit and respectable part <jf the com- 
uutnitv, liabilitv is not a cjuesiitm of u ma)oiiiv vote. 

VVe knt»w of no tleiisttm in whit It this matter is diseussed upon 
printi[de. Hnt olnhmslv an impiivilc*ged falsehood need not em 
tail ttniversal hatred to ctinstinue a canst* of action, No fnlsehotJcl 
is titmiglit aluun or even known liy all the wtuld. No rondnei is 
hated hv aJl/l'hat it will be knowtt hv a large nniniti r atid will lead 
an npprecialile ft at lion of that niurther to regard the plaintiff with 
ccjiHempt is nunigh ftt do her |*r;uti«al harm, I hns if a doctor were 
irpresenied as atheritsing, the fact that it wotdd afhet Iuh standing 
with otlnos of his profession might make the representation action¬ 
able. althongh advrrtHhig is not reputed dislionesi and even seems 
lo be regartlrd lo mans with {iihle. Hit Mnriiti v. 7V<e Phayutit*, 
lifj Louisiana, ti seems to Its inijHissihle to say iluu the obviomi 
lendemv of wliat i% imputed to the plaintiff by this advertisemeiu 
h nut seilnusly to hurt her standing with a consideiable and ro 
«ipec table thiss in the oinuimiiiiiv. IduTefore it was the plaintiff's 
right to prove her caM^arid go ttj the jurv. and the drfemlani wctulcl 

I.II ft. 4. 1m .-..,. 1 , It If t I I tf, t tf'4%*Kll I ft f i ft 
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of the plaintiff’s likeness was a tort per se. It is enough for the 
present case that the law should at least be prompt to recognize the 
injuries that may arise from an unauthorized use in connection 
with other facts, even if more subtlety is needed to state the wrong 
than is needed here. In this instance we feel no doubt. 

Judgment reversed. 


“THREE GENERATIONS OF IMBECILES” 

Buck V. Bell 
274 U. S. 200 (1927) 

Justice Holmes has several times, notably by Justice Clarke 
in United Zinc and Chemical Co. v, Britt/ been accused of 
taking a Draconian*' view of the law. And it is true that for 
all his humanism, he despised the sentimental outlook. There 
was a strain of social Darwinism in his thought. Every so¬ 
ciety," he often wrote, 'Wests on the death of men." It is not 
surprising therefore that in the present case he should uphold 
a 1^24 Virginia statute permitting sterilization of inmates in 
institutions for the feeble-minded. Over against the invasion of 
individual liberty he set the decisive social value of preventing 
the deterioration of the race. Carrie Buck xoas the daughter of 
a feeble-mmded mother and had a feeble-minded child. "Three 
generations of imbeciles," he wrote, "are enough." He spoke 
for an almost unanimous Court, Justice Butler dissenting 
xoithout opinion. 

Holmes, J., for the Court: 

This is a writ of error to review a judgment of the supreme 
court of appeals of the state of Virginia, affirming a judgment 
of the circuit court of Amherst county, by which the defendant 
in error, the superintendent of the State Colony for Epileptics 
and Feeble Minded, was ordered to perform the operation of 
salpingectomy upon Carrie Buck, the plaintiff in error, for the 
purpose of making her sterile. 143 Va. 310. The case comes here 
upon the contention that the statute authorizing the judgment is 
void under the Fourteenth Amendment as denying to the plaintiff 
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in firnr iluc pu>tt*ss nf law and ihc* eciual prott'clion nf the laws. 

t Uu(k is a ircldc iiiiiulcd wliitt* woman who was coin- 
nnitrd u> ihn Siam Cltdnuv above mentitjiu'd In tUu' form. She is 
tin* dan^luri' <jI a frtbleanimletl tutJihrr in (he same itusiitniiou, 
and ihf mol her ol an ille^iiimate feeble minded child. She was 
cigltteen yeais old at the time of the trial of her case in the (irenit 
((tint, in iht* laiiei pan of An Ad o| X'irginhii approved 

March w. tpyp rt*ciies that the health of the patient and the 
\V(‘tfar(‘ (tf sot it‘ty tnav he [troinoled in cei iain tas<‘s hy the sterili¬ 
zation of mental defedives, tinder careful salegnard, k(\; that the 
stc‘i ilizaiioii may he ellected iti males hy vasedomy and in females 
hv salpitij^edomy, without seviints pain or suhstuniiid tlunger 
to lile; tliai the (‘ninmonwealth is sup|joHintt in various institutions 
mam dt'letrivt* peistins win* if now disdiaiy^ed wottltl hecoine a 
lut’iiate lun il imapahle of pnurearing might In* disdiarged with 
s;d(U\ and l>eti»nie sell snppoMtng with Itenefu to themselves anti 
to MKtets; and that expeiieine has shown that heiedity plays an 
impoitant pan in the tiansmission ni insanity, imhetiliiy, K:c. d’he 
suiitue then tai.uis that whenever the sttptniniendeiit of certain 
insiiituinns iiu hiding the above named State (lolony shall he of 
opinion that it is for the best iiueiests of the jraiienls anil of society 
that the imiuite under his tare shoultl he sesually steiili/('d, he 
nun lia\e the npnatiuii pedoiined u\nn\ any patient afllic ted with 
hctrditaiiv loniis of tnsanitv, imlietiliiv, K*t., on complying with (he 
veiy tareliil pniusioim by whidi the ad proieds die [latieiits from 
p4is<%itde ahustv 

riir sn|«*iinirinh'iu fust piTMriis u petition tti the special hoard 
of dnrdois of his hospital tn colony, stating the faciN and the 
gioiiiids foi his opinion, vnified bv affidavit. Notice of (he petition 
and of ilie umr and phue of ilie hruriug in the iitstiiniion is to 
tir seived inHUt the inmate, and uho ufion his gnartlian, and if 
(here is no guaidian the supeintteiulem is to apply to the drcitU 
(oiiri of the rouiitv to ap|Hiint one. If (he* inmate is a minor 
lUiiice also is to be gj\en 10 his parents if any with a copy die 
jieiitiim. I tw hoard is u* %er io it that the inttiate nuiy auetid the 
lirariiigs if desired hy him 01 his guardian. 1 he evidence* is all 
to be reduced to writing, and after the lioard has made its order 

ffm or ihr lift!tr <^Uii>r«f iiiKMldcMit. or tlie itumUe. m* 



358 THE MIND AND FAITH OF JUSTICE HOLMES 

before it and such other admissible evidence as may be ofi’ered, and 
may affirm, revise, or reverse the order of the board and enter such 
order as it deems just. Finally any party may apply to the supreme 
court of appeals, which, if it grants the appeal, is to hear the case 
upon the record of the trial in the Circuit Court and may enter 
such order as it thinks the Circuit Court should have entered. There 
can be no doubt that so far as procedure is concerned the rights of 
the patient are most carefully considered, and as every step in this 
case was taken in scrupulous compliance with the statute and after 
months of observation, there is no doubt that in that respect the 
plaintiff in error has had due process of law. 

The attack is not upon the procedure but upon the substantive 
law. It seems to be contended that in no circumstances could such 
an order be justified. It certainly is contended that the order can¬ 
not be justified upon the existing grounds. The judgment finds 
the facts that have been recited and that Carrie Buck 'Ms the prob¬ 
able potential parent of socially inadequate offspring, likewise 
afflicted, that she may be sexually sterilized without detriment to 
her general health and that her welfare and that of society will 
be promoted by her sterilization,” and thereupon makes the order. 
In view of the general declarations of the legislature and the 
specific findings of the court obviously we cannot say as matter of 
law that the grounds do not exist, and if they exist they justify 
the result. We have seen more than once that the public welfare 
may call upon the best citizens for their lives. It would be strange 
if it could not call upon those who already sap the strength of the 
state for these lesser sacrifices, often not felt to be such by those 
concerned, in order to prevent our being swamped with incom¬ 
petence. It is better for all the world, if instead of waiting to execute 
degenerate offspring for crime, or to let them starve for their im¬ 
becility, society can prevent those who are manifestly unfit from 
continuing their kind. The principle that sustains compulsory 
vaccination is broad enough to cover cutting the Fallopian tubes. 
Jacobson v. Massachusetts^ igy U. S. ii. Three generations of im¬ 
beciles are enough. 

But, it is said, however it might be if this reasoning were applied 
generally, it fails when it is confined to the small number who are 
in the institutions named and is not applied to the multitudes out¬ 
side. It is the usual last resort of constitutional areuments to noint 
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all tluu h iifc'ilctl wlictt it tlrjcs all that it ran, ituluutc.s a policy, 
applies to all uMiliin the lines, and scc’ks lo luin^ vviihin the lin(‘S 
all .siiuilarly siinaicd stj lav anti so last as its nu*:ins allow. Of course 
.so (ar as the tipciations rnahle those* whti otherwise tnusi he ke[jt. 
ctndinetl hi he tetnined tti the wot Id, anti thus opt*n the asylnni to 
tuhevs, the equality aimed ui will he nuue nearly veuiluHl. 

JU(l(*mnU n[}ir}ne(L 

11 IK ‘DIRIY BUSINKSS" OF WIRE 
I^AIMINC; 

Ohmirnd w f/. .V. 
a77 ll S, .|fK) (ujaR) 

Tht(*(t(h rufuu’/^f hnrk /o tht* ''srnYthrs and svhum** of 
aihotitil thr uninl hnttnr of atid forward 

to m/udetrr (utinr a /foltOatl /»o/he may kavr in /(tnrrun, 
io iht% $ttu\ ()hfn(rttd wtn a far from samoy rhnrnr- 
tf*r hrml 0/ a ami r#/m nnin/ 7 /^^ vombino with 

hntdt{atntn\ in Srattlt» wluth u*a\ ofwrattd on a hii!^din\int\ss 
.ualo, H*s(h an annnnt fottftt tif orrr /ten millio}^ dollars. For 
intnith% ihr ?eoci of tln\ rioi* wmr iafijitd by jodrral l^rohihF 
toot tiffonx, udoi tit tnmtilaltd almoxi ti^ht Itttndrrd fni^^rs 0/ 
e toirrixatum thr* t»iolatfon oj Ibohilniitin laws* I'he 

jitnfdrfu bfrftnr (hr (Unnt uan udtrlbrr f/in nmr laa.v 

((ontitiftionaL (Utrnfniti {taornnii that it riolaird thr j^narnth 
t(T a^iunxt wan hr\ and xntufrs in thr Atnrndmrnt 

and avaunt \rtf im riminatioti in (hr Fifth. Thr Sufirrmr (Unirt 
ufihrld (hr frdttal (torrminrnt* in a firr to four drrhion, 
Chirf fuxtiir Taft* a^mn sn in thr Myers (.\rr 3«V<|) 

— ihr (iroblrm with thr ronditioninifs of an ndrninis^- 

trator, hriti that umr infifnni* tonld not hr tlawtftrd an a 
*\iriir< h and srinirr,** Thtrr u*«s no rniry into homr or nffim 
tody (hr mJ of tntrnin^, (Uingrrxa andd, if it wishrdt jnoirct 
thr irirny of ttlrfdaosr hy dirrti lrt(i>slaiWfi» hut 

ie/ff*ir It had not t lsunm h» do 50 thr (lourt rould not ad in 
it$ /dmr by r%trndin^^ thr fanp^jiaur of thr Fourth Amrndmrni 
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dels, and with Butler partially. Each of the dissents teas char¬ 
acteristic of its loriter. Justice Brandeis took a dynamic view 
of the history of the Fourth and Fifth Amendments, At the 
time they xoere adopted the methods of presei'vmg privacy 
and of interfering with it were relatively simple. But with the 
march of technology, '‘subtler and more far-reaching means 
of invading privacy have become available to the Govern¬ 
ment'' And looking ahead he sees that in the future more **ad¬ 
vances in the psychic and related sciences may bring means of 
exploring ttncxpressed beliefs, thoughts axid em.otionsF Against 
this process of extension the Constitution must offer an ade¬ 
quate safeguard for privacy. Justice Butler held, that, by the 
xjery nature of telephones, wire tapping “literally constituted a 
search for evidence," 

Holmes in his dissent brushed aside the constitutional ques¬ 
tion as less important than the problem of competing “ob¬ 
jects of desire" — to catch criminals and to keep the integrity 
of the government. Wire tapping he saw as a “dirty busi¬ 
ness" particularly since it was a crime by the Washingtoxi 
state law, "We have to choose, and for my part I think it a 
less evil that some criminals should escape than that the gov¬ 
ernment should play an ignoble part," Further light is shed on 
his opinion by a letter to Pollock: — 

The C. J. who wrote the prevailing opinion, perhaps as 
a rhetorical device to obscure the difficulty, perhaps merely 
because he did not note the difference, which perhaps I should 
have emphasized more, spoke of the objection to the evidence 
as based on its being obtained by *‘unethicar’ means (hor¬ 
rid phrase), although he adds 8c by a misdemeanor under the 
laws of Washington. I said that the State of Washington had 
made it a crime and that the Government could not put itself 
in the position of offering to pay for a crime in order to get 
evidence of another crime. Brandeis wrote much more elabo¬ 
rately, but I didn't agree with all that he said. I should not 
have printed what I wrote, however, if he had not asked me 
to.^ 

The Olmstead decision was not, however, the last word. 
Several attempts were made to eet Cojizress to prohibit wire 
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tapping by federal officialsj but without success. In Nardone 
V. U. S., 502 U. S, 57P {J 9 ^i) > however, a clause in the 
Federal Communications Act was interpreted to mean that in¬ 
tercepted interstate telephone conversations were not admis¬ 
sible in evidence, and this was further re-enforced by Justice 
Frankfurter in the second case of Nardone v. U. S., ^08 U. S, 

33S {1939) ^ 

In 1^41 a bill was introduced into the House by Representa¬ 
tive Hobbs of Alabama providing that lohen the Attorney 
General had reason to suspect espionage, sabotage, kidnap¬ 
ping, or extortion, he might authorize wire tapping by Depart¬ 
ment of Justice officials. Holmes's opinion in the Olmstead 
case was an importaiit factor in the debate. The opponents of 
the bill used Holmes's phrase *'a dirty business" to such good 
effect that Mr. Hobbs felt it necessary to make a speech in 
ivhich he interpreted the Holmes position to say that the 
dirty business" was not wire tapping in itself, but wire tap¬ 
ping in the face of a state law against it; and he quoted from 
the letter to Pollock. But however right he may have been 
(and it is not too clear what Holmes meant as between these 
itoo versions) it was hard to fight the phrase. The bill was de¬ 
feated by the close vote of 146-1^4. 

Thus the Holmes opinion proved decisive both in the later 
Court decisions and in the Congressional debate. 

Holmes, J., dissenting: 

My Brother Brandeis has given this case so exhaustive an examina¬ 
tion that I desire to add but a few words. While I do not deny it, 
I am not prepared to say that the penumbra of the Fourth and 
Fifth Amendments covers the defendant, although I fully agree 
that courts are apt to err by sticking too closely to the words of a 
law where those words import a policy that goes beyond them. 
Goch v. Oregon Short Line R. R. Co., 258 U. S. 22, 24. But I think, 
as Mr. Justice Brandeis says, that apart from the Constitution the 
government ought not to use evidence obtained, and only obtain- 

2 But in Goldstein v. U. S. (decided April 27, 1942) the Court held, in a 
five-to-three opinion by Justice Roberts, that even when the government had used 
wire tapping to build a criminal case, one who was not a party to the intercepted 
messages could not invoke the Federal Communications Act against the govern- 
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able, by a criminal act. There is no body of precedents by which we 
are bound, and which confines us to logical deduction from estab¬ 
lished rules. Therefore, we must consider the two objects of desire 
both of which we cannot have and make up our minds which to 
choose. It is desirable that criminals should be detected, and to that 
end that all available evidence should be used. It also is desirable 
that the government should not itself foster and pay for other 
crimes, when they are the means by which the evidence is to be 
obtained. If it pays its officers for having got evidence by crime I do 
not see why it may not as well pay them for getting it in the same 
way, and I can attach no importance to protestations of disapproval 
if it knowingly accepts and pays and announces that in future it will 
pay for the fruits. We have to choose, and for my part I think it a 
less evil that some criminals should escape than that the govern¬ 
ment should play an ignoble part. 

For those who agree with me, no distinction can be taken between 
the government as prosecutor and the government as judge. If the 
existing code does not permit district attorneys to have a hand in 
such dirty business, it does not permit the judge to allow such 
iniquities to succeed. See Silverthorne Lumber Co. v. United States, 
251 U. S. 385. And if all that I have said so far be accepted, it makes 
no difference that in this case wire tapping is made a crime by the 
law of the state, not by the law of the United States. It is true 
that a state cannot make rules of evidence for courts of the United 
States, but the state has authority over the conduct in question, 
and I hardly think that the United States would appear to greater 
advantage when paying for an odious crime against state law than 
when inciting to the disregard of its own. I am aware of the often 
repeated statement that in a criminal proceeding the court will not 
take notice of the manner in which papers offered in evidence have 
been obtained. But that somewhat rudimentary mode of disposing 
of the question has been overthrown by Weeks v. United States, 
232 U. S. 383 and the cases that have followed it. I have said that we 
are free to choose between two principles of policy. But if wc arc to 
confine ourselves to precedent and logic the reason for excluding 
evidence obtained by violating the Constitution seems to me logi¬ 
cally to lead to excluding evidence obtained by a crime of the 
officers of the law. 
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The Savor of Life 


Cayl\lt\ in his llcnu’s uiul Ilt’ro Worship, (juntes a remark abont 
Rohnt Hums io the rflect Ihni **his jHiedy was not any l)arti(:ular 
faniltx: hut the ffrneral result a[ a naturally uigornus uriirinal mind 
exliressintt; itself in that way.** * 77/r same mifrht be said of Holmes 
as a judge, Keen in his ojiinions he disfilayed the inany-sidedness of 
a naturnlly eigorous original mind. He was omo' sixty xohen he came 
to the Sulneme (*,ourt, and as he grexo older he turned increasingly 
to a wide swathe of reading and reflection, 'Phis might have led to 
the fihilosofdiic forays of a William James or the shelf of critical 
essays of a Paul Elmer More, With Holmes it did not, perhajis be¬ 
cause he disliked dilfusion of energy, perhaps because he felt it more 
important (ft get the full and complex saxmr of life as an amateur 
than to fail as a multiple professional, /l.v a result he focused his 
energy upon his judicial work, alPnoing xohat could not be con¬ 
tained within those thanneis to (ruerfhno into essays nr speeches, and 
particuhniy into his letters, 

Htdmes did no organised xeriting after T\\v Common Law. He xoas 
at his best as an tucasional xeritrr, in his letters, speeches, introduc¬ 
tions, and memouals. In fact, there has perhaps bee)} no belter oc¬ 
casional write) tn the American language. He had grace of j>hrnsing, 
and xeith R a deliberateness that enabled hi))) to take expressions 
xeorn thin by (unefttv atfti giee them a freshness of meaning and a 
stamp of authority. He had the daritig to break into the kind of 
paeiiy (hat otte finds at the end of his Marshall speech? nr exwn 
more tn the last two paragraphs of his speech on '‘/mw and the 
Court,** ^ Hut the daring was linked with a delicate )r,str(iint which 
led him alntftst always to skirt the margin of the uiintiet'ahle and 
to treat terighix things with lightness and indirection. And in these 
()ccnsit$nal xtateinents, as in his letters, he did not hai>e (o make in- 
tellei tual rods meet with the finality demanded i)) a moir mganized 
xenrk. He ttnild resort (o pntadox and udibnsy, to satire and exag- 
geiainm: and while they Inought nut new x^alnes they Imided also 
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to blur the edges of what nuis left ^mnsshnilaled. hi these forms he 
could be expansivcy indulging his bent. 

As one reads him, one cannot help feeling that Holmes runs a man 
xvho knexo hoio to enjoy himself. Despite disquieting glimpses into 
the depths of the human fate (“TFr are allP he once lurnle, ''near 
despair"), there was in him a deep core of serenity that enabled him 
xoithout ciwy to taste the best of xohat had been said and xoritteUy and 
xoithout selpconsciousncss to strike a note of authority. 



I. Men and Ideas 


(iTt* vrr\ qtiiri thrrr/' Ilnlnirs rrmarlird aho^d i]\e Supreme 
Cntiri itt uur af his best sprerlies,' *'l}ut it is (hr quirt of a storm 
renirr'' iloltnrs xras spralii}i^ of (hr rritirisfus that xorrr hri}ip; di¬ 
rected {i^aiust the (iourt at the lime, lUtt it is equally hue that, 
serene as Ilohnes's life seemed, he luuul at the roller of lashing in- 
tellertual storms. The essays and speeches in this section are pari of 
Jfolfnes\s response to these storms, Thev include his more important 
later nonjndidal xoritings, except for his letters and his fexu xmledic- 
Uny xoords udiich are gathered together in the remahiing sections of 
this hook. 

In form, these piec es are diverse — ,vryv*)v// speeches, some prefaces^ 
an essay in a metnorial xuilume, and the reniainder laxo rex>irxo ar¬ 
ticles. Xevertheless, there is a unity in them, ’Their theme is the 
relation of law to the (ontplex forees of society, and the relation 
of men to the knoxen and unknoxoahle forces of the rosmos. They 
xeere the mature reflectious of a judge on men and ideas, and an at¬ 
tempt to translate his own experience in both laxo and life into some 
general propositions. Holmes was getting a gjoxoing audienre for 
these xdews as well as for his judicial opinions. So much so that dur¬ 
ing the last quarter t nitury of his life he emerged as ea,nly the mosL 
important legal philosopher of Amrrien, 

Harely has so t*ast an influence been built upon so slight a body 
of legal writing, Terltaps beatuse of (he xiery ,slenderness of the text 
and the gnomic quality of its utterances, each eannnentator has seen 
in Holmes something different, and generally something la suit his 
men preronceptions. To one, Holmes has been a pragmatic philos- 
apher, to another a rationalist, to a third a legal stniesman, to still 
another a knightlike figure srnashUig intellerittal xtnndmills, ’The 
tradilionalists hatw been unudlling to pght him openly, for there xoas 
a deep strain of fr/nlitionalism in him, Yet it is bileresting to note 
that mcnlern writers on (he law are his most feuwnt champions. 


man can gel axoay roiilh a **(:()ml)lcicly (ulult jurist"' - in short, a 
legal RealisL In fact, those xoho have altackcd exuny srhool of laxv 
and even the Inxu itself have either exenilited Holmes or sought to 
C7iroll him on their side.^ That these strains legal xralisnt exist in 
Holmes may go xoithoui challenge, But that they are not halanred 
by strains of traditionalism rather than change, of belief rather than 
skepiicwth it tvoiild take a bold mmi to say. 

In his early essay on "The Path of the Laxu* {rSm;) Holmes had 
taken as a vantage grotoicl the viexvimint of the ""had man" xoho 
"has as much reason as a good one for xeishing to mutid an encauxiler 
xoilh the public jorce," and xoho xiuinis "(o kntno xehat the Mnssarhu- 
setts or English courts are likely to do in faetT (See ahtuu\ pp. 7 
75.) From this xJontage ground Ifoitnes defined the lain as "the 
prophecies of xohat the courts xnill do in fact, and ntUhing more pre- 
tentionsT On this suggestion, dropped almost easualty in fSoy, urns 
built the school of American legal "realism" xehuh is onr charac¬ 
teristic contribuiion to legal thought, Holmes's friend, Jxdin 
Chipman Gray (xohorn Holmes discusses below ), took up the sug¬ 
gestion in xgocjf in his Nature aiul SoiutTs (if the I.aw. Gray 
blundered a bit by speaking of laxo as the "rules laid dmen by the 
courlsT rather than "xohat the courts xoill do in lad." He hltindered 
hi shifting the discussion from behavior to druOitte, foit the later 
members of the realistic school have returned to Htdmes's view. 

The convict between the realists and the "natural taw" theorists, 
who argue jar a7i ethical basis oj law, has influenecd same of the 
recent evaluations of Holmes's xuork. Thus f,on I„ Fuller, in his 
able lectures, The Law iu Quest of Itself (ro/o), guesses that the 
reason why Holmes left so little influence upon pruuite, rrt con¬ 
trasted with public, law was the strain of legal "pasidtusm" in him 
xohich drove him to effect an unreal separation hetween law and 
morality, I agree that Holmes's influenee on private taw was rrln- 
iivdy slight, loithout agreeing with Fullefs statement of the tause 
I also agree xoith Fuller that much of the attractiveness of the 
positivist, or hard-boiled, conception of law for us may he (raced lo 
the glamour and sense of philosophic breadth with which Hahxies 

2 See F. Roddl'a Woe Vnta You, I,awyns (1939). and iny taniment eni It In 
Ideas far the Ice A^e (19tO 321 “”398, 
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inv(*stcd iliis vU*xo. Hut it xonuld bo attributing too much to Ifolmcs 
to SVC his in[lurnrr as the dvdsixu* ()}iv, The fact is that Holmes's 
**had man" stafulard, his rejection of xialural laxu^ and his defuiUion 
of bno as what the courts will in fart do, xoere all congenial la the 
mood and tjuality of a l)ragmaiir America hi xuhose practical busi¬ 
ness life the realm of fact had elbowed out the nornus of morality» 
Holmes was, in that seiise, pari of a great tide. And his triumph in 
American jnrisprndence was thus linked with the same social forces 
that brought the triumph of William James and John Dewey in 
American philosophy and ednention. 

In making up this section / hat>e drawn principally upon Holmeses 
writings after hr came to the United States Supreme Court, / lunw, 
however, carried oxwr from the earlier period txoo selections, on 
Mantesfiuieu and John iMarshall, simply because both iu scope and 
mood ihrv go tnore coinumienlly xvith the later xuritings, IVith them 
/ have in< hided a snmexvhat insubslauiial yet graceful memorial 
essay on John (Ibipman dray. These three men were dbierse. One 
teas a man of the world who xuas also an intellrrtual; (he second 
xuas a man of action who found himself hy rirnimstanre in a place 
xehere he had great shaping influence on xehat later men did and 
thought: the third was a scholar xvho was also a man of affairs, 
YV/f*v tliffered in their sensithnties, their coarseness or fineness of grain, 
their pieocntpntions. Vet their dhwrsity shoxos Holmes's range of 
,sympath)\ and his capacity In get inside of a person. Holmes xuas 
able to xerite on all of them because each of them represented a facet 
of his own personality. 

The essay on Montesr/nieu, for all its fluid f/uality and its hisight, 
is without poll tif at depth. Holmes seems more interested in Mon- 
tesfjuieu the liiuhuieiir and the man of the xuorld than in Montes- 
quieu the thinker, more interested in his love affairs and his Persian 
Deiters than in the Spirit of the Laws, On Montesquieu as thinker 
Holmes speaks principally o/ his ,sense of the relatiinsm of laxus and 
instiiutiotn, 7 V; Holmes's comment that Montesquieu's remarks on 
the balnnte o/ powers in England were from the start fictional, 
EolUuk wrote him a dissenting letter. Holmes replied, *'Vou discourse 
with a learning that / do not attempt to emulate as to Montesquieu 
and the halanre of political poxuers, The little I ever knexu is, / am 
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tflOXlglii* rvr inai laucufn lixjumo ^ n '.mm^ i 
Moniesqxiieu that srnm [rash to(l(iy> Ilis mr/v would grnrr a vno 
edition of Monlesqxiim for the lay reader; hut it does not add much 
to scholarship nor does it flow from n great knoxuledge. of the intel 
lectual history of eighteenilhcentury Europe. 

On Marshall Holmes is niagnifirenl. This is one of the rare m- 
stances of a memorial speech xohich approaches its suhfert xoith 
dctacJment axid judgmcuL Holmes denies anv originality to Mar- 
shall and shows that his greatness consists in his hmng part of the 
campaign of history. But having placed him in this perspertiva ha 
gives him his proper meed of greatness in shaping IdsUny. Holmes was 
mightily pleased xuhen the Haivard Law School hung his full- 
length portrait opposite that of John Marshall.^ This is the speech, 
incidentally, which almost cost Holmes his Supreme Court appoint¬ 
ment: ivhen President Theodore Roosevelt read it he expressed 
,some doubts as to xuhelher a man xoho had reservations nhoui Mar- 
shaWs greatness would fit into the Court.^ In this speech, as in the 
assay on Montesquieu, there is a lightness of language and a fluidity 
of manner along with a justness of obsennition that recalls Sahtie- 
BcuvCi Bui there is also, particularly at the end, a very nnn-Callic 
intensity of feeling. 

I have placed after this trilogy of comments an men another of 
comments on ideas. '*Laxu and the CourtT *Tdeals and DouhtsT 
and '‘Natural Laxo” are Holmeses best writing on legal philosophy, 
and on them his reputation as a legal philosopher, as distinguished 
from a judge, rests. The first is a speech delhwred at a llanmrd Lnxo 
School banquet, the other Ixjdo are law revieto articles. All three 
differ from the bulk of his law revieio writings, which tended to he 
on such technical subjects as equity, agency, and UahitUy. To this 
trilogy I have added the essay ort 'T.axv and Social ReformT le.xs xoell 
knotun, but as acid and quotable as the other three and in 
essentially the same strain. 

The speech on ‘‘Law and the Courr is Holmes's most sharply 

*See the striking summary of Montescjuleu’s thouglu liy i\ R. Ralulen, 
Encyclopedia of Social Sciences, Vol, lo, pp. 037-65^. 
n:«53 (Sept. «7, 1989). 

^Letters of Theodore Roosevelt and Nenry Calwt f.adge (1985), Vol. I. 
pp. siV-BiQ- a diacuasion of this episode, see my iiUicKliuilori to this lamk, 
"Holmes: a Personal History." 
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dtfiticd ntid masl inilitniitly phrased legal utterance outside of his 
opinions, Ilobnes takes as his startuig point the attacks which xoe.YC 
being leiaded on the (iourt at that tinu' {It was under IVilsofds 
I’leedotn*' and after the 't'heodore Roosexiell campaign for 
judicial rejorin), From that In' set'Its to gh>e a long-range viexo of 
the factors ajlet ting the (',ourt\s poxoer and position. He hits at both 
the eronomir interpretation of the CourCs fxtnciion ('7 admit it 
makes my heart ache'^)'^ and, on the other hand, ''the uague ierrof* 
that the adxaince of sodalism strikes into (he hearts of co}iscx'iiatix>es, 
'file speech is an injunction to both sides to ”think things instead, 
of xvords,'* It is an injunction also to the **na'il simple-minded, men** 
who are judges to "'transcend their ro)iviriionsF to get an **edura- 
tion in the olnnausf' and to understand that the fate of the United 
Slates does not depend on the fate of judicial reinexu, IVhat it adds 
up to is a plea for roolutirnuny progress in the Inxu, Put thus it 
sounds trite, yet Holmes's genius lay in taking so middle-of-the- 
road a position and freshening it, as an animal might lick its form¬ 
less cub into shape, by his xntality and his ardor, 

'"Ideals and Doubts*' and "Natural Law** xoere xoriiten out of an 
imjmlswe reaction against some Continental xoriters xoho made law 
out to be (n(t rational, idealisliCi and absolute for Holmes to slain- 
arh. In each case. Holmes says he wrote the article ‘'curreiUc 
taKitnn, /u a kind of rage of xoriting one day," ^ The essays haxw a 
quality of passutn and ex^en indignation. In them, as in the speech 
OH "Laxe aful the Court," Holmes is rssetitially the conseumtixie. 
He attacks the legal rationalism and concepttudism xohich (end to 
cement the .siaius c|U(), but ex*en more he attacks the same, ideas 
xeheu they seek to reshape the legal and social order by sheer intel¬ 
lectuality, He hits both at the idea of the future as already in- 
evitably shaped, and also at the idea that men ran slinjie their law 
at will. He hits at the theme of law as absolute and at the idea that 
certainty is obtainable and exjnrssibte in laxu. And. he suggests 
as the best sort of relatixdsm a notion that progress is oblainable 

llc)Iine«i clues inn nieuiitui In this Kprech Charles Ucard's Ktaiunnir Inter- 
ffretathtf af the Cnmtftutiun, hut it is clrar fidin his <(inTS[icjM<lf*ii('e with 
PolliMrk (M l*, jtdy iss, that whrti cainc iti read Heard three 

yrars hitrr he tltcuight very i)adly (»f his iKiok. fit 191 Heard wag helng 
fiercely discussed, as als<i was (iiistavun Mvers* ttislrny nf the ,S\tlnTine (lonrL 
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if only you know what you want, estimate the specific means for 
achieving it, calculate the price you xoill have to pay as well as the 
benefits you will receive. But although his general position in these 
essays is that of one who has been through the wars of ideas and is 
ready to thrust his rapier through the sawdust warriors of both 
camps, Holmes*s most explicit attention is given to what he con¬ 
siders the naivetes of the reformers. This is especially clear in the 
essay to which I have given the heading '*Law and Social Reform.** 

Pollock did not like Holmes*s essay on **Natural Law.** “If you 
mean to imply that no one can accept natural law . . . without 
maintaining it as a body of rules known to be absolutely true, I do 
not agree. . . . If you deny that any principles of conduct at all are 
common to and admitted by all men who try to behave reasonably 
— well, I don*t see how you can have any ethics or any ethical back- 
ground for laiv.**° To which Holmes replied, “I didn*t expect you 
to agree with me altogether. As to Ethics 1 have called them a body 
of imperfect social generalizations expressed in terms of exnotion. 
Of course I agree that there is such a body on which to a certain 
extent civilized men would agree — but hoxo much less than roould 
have been taken for granted fifty years ago, witxiess the Bob 
sheviki.** 

Note that Holmes here suggests a relativism of attitude, hut both 
in his letters and in his essay on “Natural Lata** it is a relativism that 
does not exclude the need for deep convictions as to values. “Deep- 
seated preferences,** he wrote in a characteristic vein, “cannot be 
argued about. . . . and therefore, when differences are sufficiently 
far-reaching, we try to kill the other man rather than lei him have 
his way. But that is perfectly consistent with admitting that, so far 
as appears, his grounds are just as good as ours.**^‘^ And to those 
who would sum Holmes up as a skeptic oxie may point out, at the 
end of “Natural Law,** Holmes*s almost mystical belief '*lhat the 
universe has in it more than we understand, that the private soldiers 
have not been told the plan of campaign, or even that there is one. 
... It is enough for us that the universe has produced us and has 
within it, as less than it, all that we believe and loveT 

The essay on “Natural Law** is thus as good a summary of 
Holmes*s maturer views on the nature of laxo as one can find in his 


H~P 1:274-275 (Dec. 20. 1918). 
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writings. **A right/* he says in a famous phrase, ''is only the hypos¬ 
tasis of a prophecy —the imagination of a substance supporting 
the fact that the public force xvill be brought to bear upon those 
tuho do things said to contraxjene it.** And then he adds that this 
does not exclude "the fighting will of the subject to maintain** the 
rights: "A dog xvill fight for his bone.” We have here the behavior¬ 
istic definition of laxv, squeezing it dry of all morality and sentiment; 
and we have also the attempt to bring in the element of faith and 
energy as a natural part of the human mind. 1 tend to agree loith 
Fuller a 7 id some others that Holmes did not adequately bridge the 
gaps betxveen the itvo xoorlds. There was in him a deep conflict 
between skepticism and belief, between mind and faith, betxveen a 
recognition that men act in terms of a cold calculation of interests, 
a 7 id a recognition also that they are moved by symbols xohich, if you 
squeeze the life and energy out of them, become merely tinsel and 
rag. He tried to construct a legal theory, as he tried to construct a 
philosophy of life for himself, xohich xuoitld allow him to take ac¬ 
count of both strains. He luas not wholly successful logically in the 
attempt, but he made a going concern out of it. And because he did 
he leaves with us the seiise of a full-staticred person far more than 
do those who sought to trim their eixergies to the narrow confines of 
one or the other partial view. 

MONTESQUIEU^ 

‘'There is no new thing under the sun/' It is the judgment of a 
man of the world, and from his point of view it is true enough. 
The things which he sees in one country he sees in another, and 
he is slightly bored from the beginning. But the judgment is quite 
untrue from the point of view of science or philosophy. From the 
time of Pericles to now, during the whole period that counts in 
the intellectual history of the race, the science or philosophy of 
one century has been different from that of the one before, and in 
some sense further along. By a corollary easy to work out, we have 
the paradox that the books which are always modern, the thoughts 
which are as stinging to-day as they were in their cool youth, are 
the books and thoughts of the men of the world. Ecclesiastes, 
Horace, and Rochefoucauld give us as much pleasure as they gave 
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to Hebrew or Roinan or the subject of Louis XIV. In this sense 
it is the second rate that lasts. But the greatest works of intellect 
soon lose all but their historic significance. The science of one 
generation is refuted or outgeneralized by the science of the next; 
the philosophy of one century is taken up or transcended by the 
philosophy of a later one; and so Plato, St, Augustine, and 
Descartes, and we almost may say Kant and Hegel, are not much 
more read than Hippocrates or Cuvier or Bichat. 

Montesquieu was a man of science and at the same time a man 
of the world. As a man of science he wrote an epoch-making book. 
And just because and in so far as his book was a work of science 
and epoch-making, it is as dead as the classics. The later investiga¬ 
tions which it did so much to start have taken up what was true in 
it and have refuted what needed refutation, and without the need 
of controversy they have killed many pale shoots of fancy and in¬ 
sufficient knowledge simply by letting in light and air. For a be¬ 
ginner to read Montesquieu with the expectation that there he is 
to find his understanding of the laws of social being, would be as 
ingenuous as to read Plato at eighteen expecting to find in him 
the answers to the riddles of life when they begin to perplex and 
sadden the mind of youth. He would learn a good deal more from 
Lecky. Montesquieu is buried under his own triumphs, to use his 
own words with a different apjDlication. 

But Montesquieu also was a man of the world and a man of 
esprit. That wit which deals with the daily aspect of life and 
offers trenchant solutions in two or three lines is a dangerous gift. 
It hardly is compatible with great art, and Flaubert is not with¬ 
out reason when he rails at it in his letters. It is no less dangerous 
to great thinking, to that profound and sustained insight which 
distrusts the dilemma as an instrument of logic, and discerns that 
a thing may be neither A nor not A, but the perpendicular, or, 
more plainly, that the truth may escape from the limitations of a 
given plane of thought to a higher one. Montesquieu said that 
Voltaire had too much esprit to understand him. Nevertheless, 
Montesquieu had enough of it to have sustained the Saturday 
Review when Maine and Fitzjames Stephen or Venables were its 
contributors, and as a man of wit he still is fresh and pleasant 
reading. When one runs through the Leitres Persanes one feels as he 
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inf( pleased with hiniself for sayinp;, when ilu'y had been noted as 
fainiliar two luuulred yc‘ars before, lie is in the realm of the over 
old whielt also is (he ever new. (liose middle axioms of ex|)ertenre 
which have bi*en made from (lie bef'imunf’’ of society, but which 
give each g{‘iT(‘raiion a fresh pleasure as they art‘ realized again in 
actual life. I'here is a good deal more than this, because Moiues- 
(|uieu was a good deal more than a man ()f (he world, but there 
is this also in whicli we esca[)e from (he [)reliminary dulness of 
things really great. 

We find the same thing in the Kv/nv/ drs Lois, and one might 
read (hat work happily etiough simply as literature. One may read 
it also as a first step in studies iuteiuled to ])e carried further and 
into later days, Jhit to read it as it should he read, to appreciate 
the great and many-sided gemius of (he author and his place in the 
canonical succession of the high priests of thought, one must come 
back to it in the fulness of knowledge and the ri[)eness of age, To 
read the great works of the past with intelligent a|)preciation, is 
one of the last Jichieveimmis of a studious life, Hut 1 will postpone 
what nu>rc I have to say f)f this l)ook until we come to it in follow¬ 
ing the course of the auilH>r's career. 

(lharles de Sc'condai, Baron de la Hr^de, was horn at llui 
(IhAteau dt! lu Hrede, near Bordeaux, on January iH, ifiHc). His 
family had gained distinction both by the sword and in (he law. 
His father was a magistrate, and intended that lu; should he one. 
His inoiluT was [)ious, and no doulu ho|)ed that he might be like 
her. Neither wish was entirely fulfilled, 

z\t the moment of his birth a l)eg|;^ar presented himself at the 
chAt(;au, and was retained that he might he god-father to the young 
noble, and so retniiul him all his life; that the poor were his brothers. 
He was nur.setl by peasants, and lu* kept through life a loudi of 
Gascon .s[)ecch, and, the Frenchmen say, something of tlie Gascon 
in hi.s style. His early education was by churchmen, i)iU at twenty 
he showed the tendency of his mind by composing an ci.ssay to prove 
that the pagan did not deserve to he eiernally damned, The essay 
has not beett preserved, but [K’rhaps an echo of his reflections i.s to 
be tound in the thirty-fifth of the f.vlhrs Pvrs(im\s, in whiclt Usbek, 
who, not without dispute, lias been tak(;n for the author, a.sk.s the 
rlf*rvish'* ChMiichid whether lie thinks that the Gliri.stian.s 
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He studied law. “When I left college,” he said, “they put law 
books into my hands. I tried to find their inner meaning” {J'en 
cherchais Vesprit ). The Esprit des Lois was the outcome, but not 
the immediate outcome, of his studies. The immediate result was 
that, at twenty-five, on February 24, 1714J he was admitted to the 
Parlement de Bordeaux, as conseiller. On July 13, 1716, he suc¬ 
ceeded to the office (^president d mortier) and fortune of an uncle, 
on condition of assuming the name of Montesquieu. Meantime he 
had married, and he had a son this same year, and later two daugh¬ 
ters. As a magistrate he seems to have been not without weight. In 
1722 he was intrusted with the shaping of a remonstrance to the 
king against a tax on wines, which for the time was successful. As 
a husband he was not wanting in decorum. But neither magistracy 
nor marriage seems to have filled his life. 

He made a reasonable amount of love in his day, I infer not 
wholly before 1715. Whether or not he would have said that the 
society of women makes us “subtle and insincere,” he did say that 
it spoils our morals and forms our taste. I suspect also that it added 
a poignancy to his phrase when he came to write, as it certainly 
gave him a freedom and alertness of interest in dealing with mat¬ 
ters of sex. He took his passions easily. As soon as he ceased to 
believe that a woman loved him, he broke with her at once, he 
says, and elsewhere he tells us in more general terms that he 
never had a sorrow which an hour’s reading would not dispel. At 
times his detachment seems to have been too visible, as one lady 
reproached him with writing his book in society. Perhaps it was 
timidity, which he says was a plague of his life. So much for his 
relations, domestic and otherwise, with women. As to the magistracy, 
he resigned his place in 1726, Fle found procedure hard to master, 
and it disgusted him to see men upon whose talents he justly looked 
down excelling in a matter that was too much for him. 

About the same time that he succeeded his uncle he joined a 
society in Bordeaux, in which for a while he devoted himself to 
science. He made some experiments, wrote some scientific memoirs, 
planned a physical history of the earth, and sent out circulars of 
inquiry in 1719, but happily it all came to nothing, and this 
failure, combined with the shortness of his outward and the reach 
of his inward sight, helped to fix his attention ujDon his kind. He 
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tinicK into tlu* mouth of an intclligciu foreigner, aud all the* OricMUul 
coloring, ,sfcm a irillt* fatlcd nowadays, Uiii ilicsc arc merely the 
frame or excuse lor a series ol essays — somewhat like those in the 
nearly couieinjxjrary SI>v(inlor — on social subjects and subjects of 
social interest, nnuiing all tlu’ way IVcati (i(Kl to the Fashions. 

In almost every Icnier there are things which have I)t!en quoted 
so often that one is afraid to repeal them. In one he mak(‘s a few 
reflections upon suicide that are hard to answer, and which had a 
practical aim, in view of the monstrous condition of the law. In 
anotlier he is etpially outsjioken with regard to divorces and says, 
not witliout some truth, that wishing to tighttm the knot the law 
has untied it, and instead of uniting hearts, as it pro[u)sed, has 
separatc'cl iluan hneuer. Hefore Adam .Smith he remarks the activity 
of dissenting sea ts. and he points out with unorthodox candor their 
service in leforming the abuses of the* estahlislied faith, 

In the perscjii of Usbek he says: "Kviuyihing interests me, every¬ 
thing excites mv woitder. I am like a chiid whose itnmalure organs 
are keenly struck by ibe most insignificant objects." Montescpiieu 
proves it in these letters. Alongside of such grave discussions as ihc! 
foregoing he has pottiails, or rather iy[)C-s, that still live, 'riie 
fmrwiwi tax fanner, the father confessor, the old soldier who nin 
Jioi hope for preferment “hecause we" (very sensildy) "believe that 
a man who has not the cjualitic^s of a general at thirty nevc*r will 
have! lIuMn," the hf^unnv a htnnirs loytn>irx who has hair, little wit, 
and .so muth imperiineitce, the jjoet (Montest|uic*ii despised the 
poets, at hvist those wlunn he saw) - the poet, with grimaces ami 
language dilfereni from the others, who would stand a heating 
heller than the least criticism, the grand seigneur who personates 
himself, "fie took a pinch of smiff so hauginily, lie wiped his nose 
so pitilessly, he spit with scj much phlegm, he fondled Ids dogs in 
a way so insultitig to men, (hat I coidd not wc-aiy of wondering," 
'Fhe d(^tisitiitnnirr: "In a c[uaner of an hour he decided three 
(luesticniH cjf morals, feutr piohlems of history, and live points of 
physics. , , . chopped the* sciences and talked cjf the news of 

the day. ... I ihcmght that I wcuild catch him. and spoke of 
Persia. Hut I hardlv had said four words wlum lie contradicted me 
twice!. , . , Ah! /um Diru! said I to myself, what sort of man is 
this? Sochi lit» will know the strecus cjf Isnalum lieller than I." 
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French, of course he is only noticing an instance of the universal 
law, but he makes us remember that Little Pedlington is every¬ 
where, and that this day there is no more marked Little Pedling- 
tonian than the Parisian boulevardier man of letters. It is true 
that Montesquieu limits his remarks to trifles. They readily will 
admit that other people are wiser, he says, if you grant them that 
they are better dressed. His talk about the Spaniards is equally 
good. The Spaniards whom they do not burn, he says, seem so at¬ 
tached to the Inquisition that it would be ill-natured to deprive 
them ofit. Butat the end he gives them their revenge. He imagines 
a Spaniard in Paris and makes him. say that they have a house 
there in which they shut up a few madmen in order to persuade 
the world that the rest are not mad. After things of this sort, two 
pages further on we read that the most perfect government is that 
which attains its ends with the least cost, so that the one which 
leads men in the way most according to their inclination is best. 
What have two hundred years added? What proximate test of ex¬ 
cellence can be found except correspondence to the actual equi¬ 
librium of force in the community — that is, conformity to the 
wishes of the dominant power? Of course, such conformity may 
lead to destruction, and it is desirable that the dominant power 
should be wise. But wise or not, the proximate test of a good gov¬ 
ernment is that the dominant power has its way. 

There are considerations upon colonies, upon population, upon 
monarchy, a striking prophecy that the Protestant countries will 
grow richer and more powerful and the Catholic countries weaker. 
There is, in short, a scattering criticism of pretty nearly everything 
in the social order, of a sceptically radical kind, but always moderate 
and rational, with hints and germs of his future work, interspersed 
with many little sayings not too bright or good for human nature’s 
daily food, and with some which are famous, such as, “It some¬ 
times is necessary to change certain laws, but the case is rare, and 
when it occurs one should touch them only with a trembling 
hand”; or, “Nature always acts slowly and, so to speak, sparingly; 
her operations are never violent.” This last is said by Sorcl to be 
the whole philosophy of the Esprit des Lois, and suggests a more 
extensive philosophy still, which no doubt was more or less in the 
air, which found expression a little later in Linnaeus’s Natxira non 
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Tlu' fj'Urrs Prrsnnrs iiunv out anonymously, osicmsihly from 
AmsltMtlam, when Mouirsiiuiou was liiiU* moiv than thirty, and 
ran through lour {’ditions in ilu* hrst year, d’hc nanto of ilu* author 
became known to everylmdy. lie went to Paris, and there fre- 
queiued the sociiuy of men and women whose names to us of this 
country and time art* hut foam from tin* sea of oblivion, hut who 
were the lu-si of their day. 'There, to please the ladies, or a lady, 
lie wrote in lyaf, the I'nnfilr de (Piidr and Cvjdiisv rf rA}notn\ 
which need not ilelay us. lie says that only well-curled and well- 
powdered heatls will utulersiaiul them. At the hej^innin^»‘ of 172H he 
was elected to the Atatlemy, width he, like other Trenehmen. had 
made sport of hut desired to enter. He had lieen elected hefore, 
hut had heen relusetl by the kiiif;. 'This time he had lieiter luck. 
Voltaire and D'.Memhert tell a tale of how it was mana|.^t‘d. Kn- 
trance to the Atatlemy is apt to lie an occasion for the* display of 
malice on the* oiu* side <tv iht* other; the address tjf welcome* twitted 
him with having no recogtii/ed works to justify tlu* election, under 
the form of a conqjliment on the certainty that the puhlie would 
give him the c redit of c levc‘r anonyinoiis ones, l-'or this or other 
reasons he did not go much to the .Academy, and lie soon sea out 
u|>uu a lour of Kuro|ie. He went to Vienna, atul there met the; 
Prince luigene. He applied for a post ns a diplomat, and ng;dn, 
luckily loi tin* woild, he* failed. He visiual Hungary, then Venice!, 
where he met the famous John Taw and heeame a friend of 
Lord Cihesierfielth then Swit/caland and Holland hy way of the 
Rhine. From Holland he went with Lord (ihesieiiield to Kngland, 
where he remaimal for nearly two years, returning' in Augiusl, 
1731, to La Brc’de, his family, and his writing. 

In 173.1 he puhlished his (din.sidili(ititnLs \tir Ifs rnasrs dti In 
graud(*ur drs Htifnnitn ti dt* Intr dc^radrnrr, Hc! was drawing nc'arer 
to his great wotk; from sporadie ajinxits he was itirning to sys- 
lemutic exposition, ft often is said, and witli a good deal c)f truth, 
that men leatlr their higlu*si mark heiween thirty and forty. Per¬ 
haps the staremeiu seems more significunt than it really is, he- 
cause men gcmerally have* sc'itlcal down to their permatuMit octto 
paiion hy thirty, and in the ctunse ol the next ten yeais are likely to 
Irave found such leading and dominant concepiicms as iliey art! 
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see the Critique and the Esprit des Lois coming, but the fruit did 
not rijDcn fully until they were in the neighborhood of sixty. In 
1734 Montesquieu was already forty-five. 

Roman history has been rewritten since his day by Niebuhr and 
his successors. But Montesquieu gives us the key to his mode of 
thought and to all fruitful thought upon historic subjects when he 
says that “there are general causes, moral or physical, at work in 
every monarchy, which elevate and maintain it or work its down¬ 
fall; all accidents are the result of causes; and if the chance of a 
battle — that is, a special cause — has ruined a state, there was a 
general cause at work which made that state ready to perish by a 
single battle. In a word, the main current carries with it all the 
special accidents.” 

Montesquieu the ladies’ man, Montesquieu the student of science, 
Montesquieu the lover of travel both real and fictitious, Montes¬ 
quieu the learned in the classics and admirer of that conventional 
antiquity that passed so long for the real thing in France — all 
these Montesquieus unite in the Esprit des Lois, as is pointed out 
most happily by Faguet, whose many-sided and delicate apprecia¬ 
tion of the author I read just as I was writing this sentence. The 
book, he says, is called Esprit des Lois; it should have been called 
simply Montesquieu. Perhaps the fact is due in part to the sub¬ 
ject’s not having become a specialty. In the same way Adam Smith's 
Wealth of Nations has many interesting and penetrating remarks 
that, alasi hardly would be allowed in a modern political economy, 
even if the writer had the wit to make them. At all events, after 
his Roman history, the rest of Montesquieu's life may be summed 
up as the production of this volume. In the preface he calls it the 
labor of twenty years. It appeared in 1748, When it was done his 
hair had whitened over the last books, and his eyes had grown dim. 
“It seems to me,” he said, “that the light left to me is but the 
dawn of the day on which my eyes shall close forever.” He pub¬ 
lished a defence of the work in 1750, attended to the sale of wine 
from his vineyards, noticed with pleasure that the sale seemed 
to have been increased in England by the publication of his book, 
and died in Paris on February 10, 1755, watched, if not like 
Arthur by weeping queens, at least by the Duchess d'Aiguilloii and 
a houseful of loving and admiring friends. According to Mauper- 
tiiis. he IV 355 well nrnnnrtinnefk rn re I ess in rlress morlesr in rln- 
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in socioiy wiili universal joy. l‘hc inctlullion gives him a clis- 
linguishfd fare. 

Ii would he out of place to oiler an analysis of a book which is 
before tlu* reader, and ii would take a larger hook to contain all 
the thoughts which it suggests. 'The chapters on the feudal law 
are so far separable from the rest that it had been thought a mis¬ 
take of Montesciuitai to add them. I'he modern student naturally 
wcmld turn to Rtuh or whatever still later man may displace Roth. 
With regard to ih(‘ main hotly of the work, one might say that it 
ex|)ressed a theory ol the continuity of the phtmometial universe 
at a time when, through no fault of the author, its facts were 
largely miracttlotis, He was tiot able to see history as an twoluiion, 
he looked at all events as if they were contemporaneous. Montes- 
([uieu’s Rome was the Rome ai fable intcrilically accepted, llis 
anthroi)ology was anecdotic. His itotion of a democracy suggests 
a Latin town me*eting rather than the later developments in the 
United Slates and France. He made the world realize ilte in- 
lluenrc fd the climate and physical environment wliich in our 
day furnished tlu' already forgotten Buckle a snggt^siivt: chapter — 
hut had not the data to ht* more than a ])recursor. 

IHh England - the England of the threefold division of power 
into legislative, execniive and judicial —was a ficiiou invented by 
him. a (ictiou which misled Bhuksione and l)t*lolme, Hear Bagehot 
in his work upon the subject; “‘File eincient secret of the English 
Uonsliiuiion may he descriluul as the dose union, the lusirly com¬ 
plete fusion of the executive and legislative jjowers.’* And again: 
"'Fhe American Uoiisiiiuiion was made uprm a tnost carefid argu¬ 
ment, and mcjst of tltai argtuneni assumes tlte king to l)e the ad¬ 
ministrator cjf the English C'cmsiiiiiiion, and an unherediiary 
suhsiiinte for him - viz., a president — to Ite ])erempt(jrily neces¬ 
sary. Living across the Ailamit, and misled by accepted doctrines, 
the acute frametsof the Federal Ocmsiiiution, even alter the keenest 
allentiou, did not peacrive the Prime Minister to he the [jriiuipal 
exeemive ol the British (amsiiiniicm, anti the sovereigti a cog in 
the mechanism/' 

It h worth remarking that, nolwiihsianding his deep setise of 
the iuevitahleness ol the wotkings of the world, Moniescptieu had 
a oossihlv evae(r(Mattil lu’licf in the tiower of Uajtishiiion. and an 



382 THE MIND yVND FAITH OF JUSTICE HOLMES 

important to understand its relation to what had been done be¬ 
fore than to criticise. There is not space even to point out how 
many seeds it sowed. Montesquieu is a precursor, to repeat the 
word, in so many ways. He was a precursor of political economy. 
Fle was the precursor of Beccaria in the criminal law. He was the 
precursor of Burke when Burke seems a hundred years ahead of 
his time. The Frenchmen tell us that he was the precursor of 
Rousseau. FIc was an authority for the writers of The Federalist, 
Fie influencccl, and to a great extent started scicntiric theory in its 
study of societies, and he hardly less influenced j:>ractice in legis¬ 
lation, from Russia to the United States. Flis book had a daz/.ling 
success at the moment, and since then probably has done as much 
to remodel the world as any product of the eighteenth century, 
which burned so many forests and sowed so many fields. 

And this was the work of a lonely scholar sitting in a libra 17, 
Like Descartes or Kant, he commanded the future from his study 
more than Napoleon from his throne. At the same time he affects 
no august sovereignty, but even gives us one or two discreet per¬ 
sonal touches full of a sort of pathetic charm the 'Ttaliam! 
Italiam!” when the long day’s work was done and the author saw 
his goal before darkness closed upon him; the sup[^rcssed invoca¬ 
tion at the beginning of Book XX; the j^roud epigraph, '^Prolern 
sine malre creatam”; and. above all the preface, that immortal 
cheer to other lonely spirits. It is the great sigh of a great man 
when he has done a great thing. The last words of that are the 
words with which this introduction should end. *‘I£ this work 
meets with success, I shall owe it largely to the majesty of my 
subject. However, I do not think that I have been wholly wanting 
in genius. When I have seen what so many great men in France, 
England, and Germany have written before me, I have been lost 
in admiration, but I have not lost my courage. *And I too am a 
painter,’ I have said with Correggio.’* 

JOHN MARSHALL^ 

As we walk clown Court Street in the midst of a jostling a^owd, 
intent like us upon to-day and its affairs, our eyes are like to fall 

answer to a motion that the Court adjourn, on Fehruary 4, 1001, the 
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upon the small, dark huildinp^ that stands at the head of State 
Sireot, and, like an ominous reef, divides the stream of business 
in its course to the gray eUlfs that lower beyond. And, whoever wc 
may be, we may chance to pause and forget our hurry for a mo¬ 
ment, as we rememljer that the lirsi waves that foretold the com¬ 
ing storm of the Revolution broke around that reef. But, if wc 
are lawyers, our memories and our reverence grow more profound. 
In the Old Stan* Ihmsc’, we remember, Jumt*s Otis argued the 
cast? of the writs of assistance, and in that argument laid one of 
the foundations for American consiiimional law. Just as that little 
building is not diminished, hut rather is enluinced and glorified, 
by the vast structures which somehow it turn.s imo a background, so 
the beginnings of our naiionul life, whether in battle or in law, 
Jo.se none of their greatness by cemtrast with all the mighty things 
of later date, beside which, l)y every law of number and measure, 
they ought to seem so small, 1 o us who took part in the (livil War, 
the greatest battle cjf the Revt)lulion seem.s lit lie more tlian a 
reccmtujissance in fone, and Lexington and (ioncord were mere? 
skirmishes that wcmld not line! mention in the newspapers. Vet 
veterans who have known haiile on a modern scale, are tutt less 
aware of the spiritual significance of those little fights, I venture to 
say, ilian the* euliglnened children of commerce who tell us that 
soon war is to l)e no more. 

If I were to think of John Marshall simply by number and 
measure ui the uhsiract. I might hesitate in my su|)erlatives, just as I 
should hesitate over the battle of the Brandywine if I ihouglu of it 
apart from its place in the line of historic' cause. But such think¬ 
ing is empty bt the same prcjportion that it is abstract. It is most 
idle to take a man apart from the circnmsiances which, in fact, 
were his. In be sure, it is easier in fancy to separate a person from 
his riches titatt from his character. But it is jiusi as futile. Remove 
a stpiare inth of tnucous membrane, and llte tenor will sing no 
more, Remove n little cube from the brain, and the orator will 
be speechless; or amuher, and the brave, generous aud profouud 
spirit betontes a timid and (juerulous irifler. A great matt represents 
a gixnu ganglion in the nerves of hocieiy, or, to vary ilte figure, a 
strategic point in the campaigti of history, and part of his great- 
!u»RH in his bciocr tht*re\ I no more can seoarate Tohn 
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moath later, and so gave ft to a Federalist and loose constructionist 
to start the working of the Constitution, than I can separate the 
black line through which he sent his electric fire at Fort Wagner 
from Colonel Shaw. When we celebrate Marshall we celebrate at the 
same time and indivisibly the inevitable fact that the oneness of 
the nation and the supremacy of the national Constitution were 
declared to govern the dealings of man with man by the judgments 
and decrees of the most august of courts, 

I do not mean, of course, that personal estimates are useless or 
teach us nothing. No doubt to-day there will be heard from able 
and competent persons such estimates of Marshall. But I will not 
trench upon their field of work. It would be out of place when I 
am called on only to express the answer to a motion addressed to the 
court and when many of those who are here are to listen this after¬ 
noon to the accomplished teacher who has had every occasion 
to make a personal study of the judge, and again this evening 
to a gentleman who shares by birth the traditions of the man. My 
own impressions aix only those that I have gathered in the com¬ 
mon course of legal education and practice. In them I am conscious, 
perhaps, of some little revolt from our purely local or national 
estimates, and of a wish to see things and people judged by more 
cosmopolitan standards. A man is bound to be parochial in his 
practice — to give his life, and if necessary his death, for the place 
where he has his roots. But his thinking should be cosmopolitan 
and detached. He should be able to criticise what he reveres and 
loves. 

The Federalist^ when I read it many years ago, seerned to me a 
truly original and wonderful production for the time. I do not trust 
even that judgment unrevised when I remember that The Federal 
ist and its authors struck a distinguished English friend of mine 
as finite; and I should feel a greater doubt whether, after Hamil¬ 
ton and the Constitution itself, Marshall’s work proved more than 
a strong intellect, a good style, personal ascendancy in his court, 
courage, justice and the convictions of his party. My keenest in¬ 
terest is excited, not by what are called great questions and great 
cases, but by little decisions which the common run of selectors 
would pass by because they did not deal with the Constitution or 
a telephone company, yet which have in them the germ of some 
wider theory, and therefore of some profound interstitial change 
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to comim'morato would he the oiiji>iii!Uor.s of iransfonning thought. 
'riu*y often arc half ohscinc, hccausc whut ihc world pays for is 
judgment, not the original mind. 

But wIku I have said does not mean that I shall join in this 
celebration cjr in granting ilu* motion before the court in any 
half-hearted way. Not only ilo I recur to what I said in the be¬ 
ginning, and remembcaiug that you cannot separate a man from 
his place, remember also that tliere fell to Marshall perluips the 
greatest place that evc'r was Idled by u jutlge; but when I consider 
his might, liis just ice, atid his wisdom, I do fully Ijclieve that it 
Anterican law were to be represt*nted by a .sitigle figure*, sceptic and 
worshipper alike would agree without dispute that the iigure could 
be one alone, and that one, joint Marshall. 

A few words mote and I have done*. AVe live hy symhols, and 
what shall Ik* syndioli/ed hy any image of the sight depends upon 
tlte mind cd him who sees it. 'The setting aside of this day in hottor 
of a great jttdge may stand to a Virginian for ilu* glory of his 
glorious Slate; to a |)atiiot for the fact that time has l)c*en on 
MurshalTs .side, and that the theory for which llainilioit argued, 
aitd lie decided, ami W'elisier spoke*, and (Iraiit fought, and Linc*olu 
died, is lunv our cot net stone, do the more ahsiraci hut fartlter- 
reaching comemplatinu of the lawyer, it stands for the rise of a 
new hculy ol jinispiudeme, hy which guiding |)rinci|)le.s are raised 
above the rc*ach of statute and State, and judges are eiittlisted with 
a solemn tind hiiheiift unheard of auiltoiiiy and duty, do one who 
lives in whai may seem to him a sedimde of thought, this day-- 
as it marks the tiiumph of a man whom some Presidents of his 
time bade cany out his judgments as lie c'onld —iliis day marks 
the fact that all thought is social, is on its way to ac tion; that, to 
borrow the exptessiou of a Inench wiiler, every idea lends to be*- 
ccjine fust a catechism and then a code; and that according to 
iiH worth his utthelpcnl meditation may one day tuount a throne, 
and without aimies, or even with them, may shoot across the 
world the eletiric despotism of an unresisted power. It is all a 
symbol, if you like, Ian so is the Hag. d‘he (lag is Imt a hit of hun¬ 
ting to one who insisis on jtrose. Yet, thanks to Marshall and to 
the men of his geiieraiicm • and for this above all we celehrate him 
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JOHN CHIPMAN GRAY^ 

The afTccuonaic intimacy of a lifeiimc may not 1 )C the best 
l)rcparaLi(>n for an altc‘m[)t to characteri/c a friend whom one has 
known and loved so long*. His qualities come to be felt too in¬ 
stinctively for articulate enumeration just as one ceases to l)c con¬ 
scious of the judgments that govern one's walk in the streets. But 
with so marked a [)crsonality as that of John (iray, there were 
features that no one could forget. 

He came of a family in which scholarship was in the blood; and 
I think that perhaps the first thought that would occur to me would 
be that he was a scholar born, He was a scholar of a ly])e that is 
growing rare. For his knowledge, his immense reading, his memory 
were not confined to the actualities of the day. Alongside of 
mathematics, and the latest German works on jurisprudence, along¬ 
side of his mastery of the law, equally profound and available for 
teaching in the Law School and advising upon great affairs, he not 
only kept up the study of Greek and Roman classics, but he was 
familiar with a thousand bypaths among books. I think he could 
have given a clear account of the Bangorian controversy, the very 
name of which has been forgotten by most of us, and he could 
have recited upon all manner of curious memoirs or upon pretty 
much any theme that falls within the domain of liieraiure, j)rop- 
crly so-called, He loved books, and his beautiful collection ranged 
from the Theodosian code to curious eiglueenih-ceniury tracts. 

He brought this scholarshi]) to bear unoljirusively l)ut power¬ 
fully when he came to write. His treatise on Pt^rpriuiiws is a cjuiet 
masterpiece that stands on an equal foaling with ilic most famous 
works of the great English writers upon property law. His last little 
book is worthy of the German professors who might seem to 
have made that theme their private domain. But unlike much 
German work, instead of pedantry, it is written witli the light 
touch and humor of a man of the world. For his knowledge not 
only was converted into the organic tissue of wisdom, but flowered 
with the quiet humor that sometimes emerged in his writing and 
tliat gave habitual delightfulness to his talk. 

He was a very wise man. So wise that those who met him in af- 
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mcntioru'cl ^s’ith his name. He was al)le as no one else has been to 
uniie praeliee in Hoston, in which he was consulted and relied 
upon in matters of the largest im[)ori, with leaching al the Law 
Scliool, where his subjects ]e([uired study o[ subjects that seemed 
most remote from every day; and lioth with etiual success, 

In this connection, it is worth recalling dull when he* was in the 
army lie was the (irsi ollicer to meet Sherman at Savannah after the 
march to the st*a. and that he is referred to in Sherman’s re])orl of 
his oiieralions as “a very intelligent ollicer whose name I have 
forgotten,” a striking triljuie to one who barely had reached man- 
hood from the great tdmmander al the crowning momenl of his 
success. 

Such capacity as Ciray’s for voluminous occupation is apt to go 
with a loose libre, or, one miglu say, a somewhat coarse grain, but 
(iray was delicate, atcuraie, and line grained. Like all his race, 
he was keenly observing without showing ii, seeming to sec* from 
the sides of his eyt*s like a woman, Any one of his remarkable 
(jualilies and capacities remaint*d isolated or futile, but they all 
united to give cluiracter to the .stream of his llunighi. It will be 
seen that I am trying to describe a master, one who fairly may be 
called a master, wlui was listetied to with ec|ual respect by diems, 
by courts, ami by nil siudenrs of the law, and at the same time an 
extraordinary atid tlelighdul man. whose conversation gave e(|ual 
pleasure to specialists and men of the world. When I add to this 
that he was a most faithful and alfectionatc! friend, I have said 
emnigli perhaps to show, 1 will not say what a loss is his death, for 
he had lived as long as a man can hope to live. Inn what a gain, 
not only to us who loved him, hut to the world, was hi.s life, a life 
rich in fruits and ending surrcnmdetl by honor and by lovt^. 


/.AW AND TIIK COURTS 

Mr* Chairman and Cir.NTi pmcn; — 

Vanity is the most philosophical of those feelings that we are 
taught to despise. For vanity recognizes that if a man is in a 
minority of one we lock him up, and therefore longs (or an as- 



tool s paradise —lie never can oe sure uvcu xic sils uu uuil uuici 
bench reserved for the masters of those who know. Then too, at 
least until one draws near to seventy, one is less likely to hear the 
trumpets than the roiling fire of the front. I have passed that 
age, but 1 still am on the firing line, and it is only in rare moments 
like this that there comes a pause and for half an hour one feels 
a trembling hope. They are the rewards of a lifetime's work. 

But let me turn to more palpable realities — to that other visible 
Court to which for ten now accomplished years it has been my 
opportunity to belong. We are very quiet there, bin it is the quiet 
of a storm centre, as we all know. Science has taught the world 
scepticism and has made it legitimate to put everything to the test 
of proof. Many beautiful and noble reverences are impaired, but 
in these days no one can complain if any institution, system, or 
belief is called on to justify its continuance in life. Of course we 
are not excepted and have not escaped. Doubts are expressed that 
go to our very being. Not only are we told that when Marshall 
pronounced an Act of Congress unconstitutional he usurped a 
power that the Constitution did not give, but we are told that wc 
are the representatives of a class - a tool of the money power. I 
get letters, not always anonymous, intimating that we are corrupt. 
Well, gentlemen, I admit that it makes my heart ache. It is very 
painful, when one sj^ends all the energies of one’s soul in trying 
to do good work, with no thought but that of solving a problem 
according to the rules by which one is bound, to know that many 
see sinister motives and would be glad of evidence that one was 
consciously bad. But we must take such things philosophically and 
try to see what we can learn from hatred and distrust and whether 
behind them there may not be some germ of inarticulate truth. 

The attacks upon the Court are merely an expression of the 
unrest that seems to wonder vaguely whether law and order pay. 
When the ignorant are taught to doubt they do not know what 
they safely may believe. And it seems to me that at this time we 
need education in the obvious more than investigation of the 
obscure. I do not see so much immediate use in committees on the 
high cost of living and inquiries how far it is due to the increased 
production of gold, how far to the narrowing of cattle ranges and 
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the jj^rowtli of [K)[)ulaLi()n, how far 10 tlu* bugaboo, as I do io 
bringing homo lo |K!0|)1 o a fnw social and economic* truilvs. Most 
men (hink dramatically, not ([iianiitatively, a fact that tlu? rich 
would be wise lo remember more llian tlu'y do. We arc? apt t(» 
contrast the palace wiili the hovel, the dhn\ev at Sherry’s with the? 
working man’s pail, and never ask liow imieh or n*ali/e how link; 
is wiilidrawn lo make the prizes of success (siihordinate prizes-- 
since the only prize much eared for hv the powerful is power. The 
prize of the general is nol a bigger lent, but command). We are 
apt to think of owt\ersl\ip us a lertninus, not us a gateway, and not 
to realize that except for tin? tax levied lor pei'sonal e(>nsum|)iion 
large ownershi[) means investment, and investmeni nu'ans tlu? 
direction of lai)or towards the production of the grc’utest returns — 
rcuirns iliat so far as they are great show by iliat v<*ry fact that they 
are consumed by the many, not alone by the few. 11 I may ride 
a ]u)I)by for an insiaiu, I should say we need to think things in¬ 
stead of woitls —to tlro[) ownership, motley, etc., and to think of 
the stream <jf prodnets: of wheat and cloth and railway iraveb 
^Vlu*n we do, it is obvious that tlu* many consume ilu*ui; that 
they now as truly have subsianiiaUv all there is, as il the title were 
in tlu* Uniic*d .States; iliai the great body of property is socially 
administered now, and that the funclioii of private ownership is 
to divine in advance ilu* ec|Uilibrium of social tleslres — whieli 
socialism e(|ually would have to divine*, Imi which, under the 
illusion of selbseeking, is more poigtianlly and shrewdly foreseen. 

I should like to see it Iirouglti home to the public that the 
f[ueHiion of fair prices is due to the fact that none* of us can have? 
as much as we want of all the things we wsmi: (hat as less will he? 
produced than tlu* pidilic wants, llu* cpiestion is how much of each 
product it will have and lunv much go withtmi; that thus (be final 
c:om[jeliiion is between the objects of desire, and tlu*rcfore between 
the producers of iho.se objects; dull when we ojiposc* laljor and 
ca[ntuh labor means the group that U selling its product and 
capital all the other groups that are Iniying it. ‘I hc* hated capitalist 
\h .simply ilie mediator, tlu* prophet, the adjuster according to his 
divinalion of the future desire. If you ('ould get that lu*lievetl, tlu? 
body of tlu* peo[)le would have no doubt as to the* worth of law. 

Tlial is my cutiside ihouglu cm the )irehem disconteuis. As to 
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times. I told a labor leader once that what they asked was favor, 
and if a decision was against them they called it wicked. T he same 
might be said of their opponents. It means that the law is growing. 
As law embodies beliefs that have triumphed in the buttle of 
ideas and then have translated themselves into action, while there 
still is doubt, while opposite convictions still keep a battle front 
against each other, the lime for law has not come; the notion 
destined to prevail is not yet entitled to the held. It is a mis¬ 
fortune if a judge reads his conscious or unconscious sympathy 
with one side or the other prematurely into the law, and forgets 
that what seem to him to be first priacii)lcs are behoved by half 
his fellow men to be wrong, I think that we have .suflcred from this 
misfortune, in State courts at least, and that this is another and 
very important truth to be extracted from the popular discontent. 
When twenty years ago a vague tenror went over the earth and the 
word socialism began to be heard, I thought and still think that 
fear was translated into doctrines that had no proper ))lacc in the 
Constitution or the common law. Judges are apt to be naif, siniplc- 
mindecl men, and they need something of Mcphistophclcs. Wc too 
need education in the obvious —to learn to transcend our own 
convictions and to leave room for much that wc hold dear to be 
done away with short of revolution by the orderly change of law. 

I have no belief in panaceas and almost none in sudden ruin. 
I believe with Montesquieu that if the chance of a battle — I may 
add, the passage of a law — has ruined a state, there was a general 
cause at work that made the state ready to perish by a single battle 
or a law. Hence I am not much interested one way or the other 
in the nostrums now so strenuously urged. I do not tliink the 
United States would come to an end if we lost our power to declare 
an Act of Congress void. I do think the Union would be inqjeriled 
if we could not make that declaration as to the laws of the several 
States. For one in my place sees how often a local policy prevails 
with those who are not trained to national views and how often 
action is taken that embodies what the Commerce Clause was 
meant to end. But I am not aware that there is any serious desire 
to limit the Court’s power in this regard. For most of the things 
that properly can be called evils in the present state of the law I 
think the main remedy, as for the evils of public opinion, is for us 
to grow more civilized. 
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raiioiial views, assuming that we arc allowed to work peaceably to 
that end. Hut as I grow older I grow calm. If I feel what are perha[)S 
an old man's a[)[)rchcnsi(>ns. that com[)ctition from new races will 
cut. deeper than working meirs disputes juul will test whether wo 
can hang logeiher and ciu\ (iglu; if I fear that we are running 
through the world’s resources at a [)ace tiuit we cannot keep; I do 
not lose my ho[)es, 1 do not pin iviy dreams [or the future to my 
country or even to my race. I think it probable that civilization 
somehow will last as long as I care to look ahead — perha)).s with 
smaller numhers, hut perhaps also bred U) greatness and splendor 
by .science. I think it tiot improbable tlial man, like the grub that 
prepares a chamber for the wingetl thing it never has seen Init is 
to he —that man may have cosmic destinies that he doe.s not un¬ 
derstand. And so hc'yoncl the vi.sion of battling race.s and an im- 
j)Ovcrished earth 1 catch a dreaming glimpse of ()cacc, 

"riic other day my dream was pictured to my mind. It wa.s 
evening. I was walking homeward on Pennsylvania Avenue near 
the 'rrcasiiry, and as I looked beyond Sherman’s Statue to the we.st 
the sky was aflame with scarlet ami crimson from the setlittg sun. 
Hut, like the note of downfall in Wagner's opera, l)ek)W the sky 
line there came fn)m little globes the pallid tliscord of the electric 
lights. And I ihonglu to my.scU' the Guiienllimmerung will end, and 
from those globes clustered like evil eggs will come the new 
mastei’s of the sky, It is like the time in which we live. Hut then 
I remembered the faith that I partly liave ex|)ressed, faith in a 
universe not measured by our fears, a universe that has iliouglu 
and more than thought inside of it, and as I ga/.ed, after the sun¬ 
set and above the electric: lights there shone tlic stars. 


IDEALS AND DOUBTS^ 

For the last thirty years we have l)etm preoccupied with the 
embryology of legal ideas; and explunaticms, which, when I was 
in college, meant a reference to final causes, later came to mean 
tracing origin and growth. But fashion is as potent in the imeU 
leciual world as elsewhere, atul there are signs of an inevitable rcat> 
lion. The reaciioji, if there is one, seems to me an advance, for it is 


392 THE MIND AND FAITH OF JUSTICE HOLMES 

cellent article, “History versus Value/’ by Morris R. Cohen in 
the Journal of Philosophy, Psychology and Scientific Methods, and 
although perhaps rather in the form of conservation than of ad¬ 
vance, of Del Vecchio’s Formal Bases of Law in the Modern Legal 
Philosophical Series. To show that it has my sympathy I may refer 
to the Law Quarterly Review.^ But perhaps it will not be out of 
place to express the caution with which I am compelled to ap¬ 
proach any general recension from which the young hope so much. 

The first inquiry is for the criterion. If 1 may dp Del Vecchio 
the wrong of summing up in a sentence or two what from a hasty 
reading I gather to be his mode of reaching one, it is that of a 
Neo-Kantian idealist. Experience takes place and is organized in 
consciousness, by its machinery and according to its laws, such as 
the category of cause and effect. Therefore consciousness con¬ 
structs the universe and as the fundamental fact is entitled to 
fundamental reverence. From this it is easy to proceed to the 
Kantian injunction to regard every human being as an end in 
himself and not as a means. 

I confess that I rebel at once. If we want conscripts, we march 
them up to the front with bayonets in their rear to die for a cause 
in which perhaps they do not believe. The enemy we treat not 
even as a means but as an obstacle to be abolished, if so it may be. 
1 feel no pangs of conscience over either step, and naturally am slow 
to accept a theory that seems to be contradicted by practices that I 
approve. In fact, it seems to me that the idealists give away their 
case when they write books. For it shows that they have done the 
great act of faith and decided that they are not God. If the world 
were my dream, I should be God in the only universe I know. 
But although I cannot prove that I am awake, I believe that my 
neighbors exist in the same sense that I do, and if I admit that, 
it is easy to admit also that I am in the universe, not it in me. 

When I say that a thing is true, I mean that I cannot help be¬ 
lieving it. I am stating an experience as to which there is no 
choice. But as there are many things that I cannot help doing that 
the universe can, I do not venture to assume that my inabilities in 
the way of thought are inabilities of the universe. I therefore de¬ 
fine tlie truth as the system of my limitations, and leave absolute 
truth for those who are better equipped. With absolute truth I leave 
absolute ideals of conduct equally on one side. 



follow ihiii wilhoiK such iibsohuc ideals we have nolliing to do 
1)111 lo sii still atul let lime run over us. As I wrote many years 
if^o, the mode in which (he inevitable comes to pass is through 
L’ilort. (lonsciously or unconsciously we all strive to make the kind 
:)!* a world that we like. And allhough with S[)ino/a we may regard 
:riiicism of the past as fiiiile, there is every reason for doing all 
tiuu we can (o make a fuiure such as we desire. 

There is every reason also for trying to make our desires in¬ 
telligent. 'The trouble is that our ideals ft)r the most part are in- 
[iriiculaie, and that even if we have made them delinite we have 
very Hide experimental knowledge of the way to bring them about. 
The social reformers of today seem to me so far to forget that 
we no more can get something for nothing by legislation than wc 
ran by mediatiits as to be saiislied if the bill to be paid for their 
im|)rovemenis is not presented in a lum|) sum. Interstitial detri¬ 
ments dial may far outweigh the beuelil [iromised are not bothered 
about. Pn)bably I am n)o skeptical as tr> oiir ability to do more than 
shift disagreealile biirilens from the shoulders of the sii*onger to 
those of the weaker. Hut I hold to a few ardeles of a creed that 
I do not exped to see popular in my day. I believe that die 
wholesale social regeneration which so many now seiMii to expect, 
if it can he lu*l|)ed by consc ions, coordinated human ellorl, cannot 
be alfecled appreciably by tinkering with the insiiiiidon of prop¬ 
erly. but only by taking in hand life and trying to build a rare, 'riuu 
would be my starting point for an ideal for the law. 'The notion 
that with sociali/etl property wc should have women free and a 
piano for everybody seems to me an empty humbug. 

To get a little nearer to the practical, our current ethics and 
our cinrcnt satisfaction with conventional legal rules, it setims to 
me, can he purgetl to a certain extent without reference to what 
our final ideal may be, 'To rest upon a formula is a slumber duu, 
(irolouged, means death. Our system of morality is a liody of im¬ 
perfect social generali/ations expressed in terms of emotion. 'To 
get at its truth, it is useful to omit the emotion and ask ourselves 
what those generali/ations are atul how far they are confirmed by 
fact accurately ascertaincxi. So in regurtl to the formulas of the 
law, I have found it very insinicdve to consider what may be the 


are conmcting aesires to oc accompusnea oy inconsisterit means, 
and the further question arises, which is entitled to prevail in 
the specific case? Upon such issues logic does not carry us far, and 
the practical solution sometimes may assume a somewhat cynical 
shape. But I have found it a help to clear thinking to try to get 
bellind my conventional assumptions as a judge whose first busi¬ 
ness is to see that the game is played according to the rules 
whether 1 like them or not. To have doubted one's own first 
principles is the mark of a civilized man. To know what you want 
and why you think that such a measure will help it is the first but 
by no means the last step towards intelligent legal reform. The 
other and more difficult one is to realize what you must give up to 
get it, and to consider whether you are ready to pay the price. 

It is fashionable nowadays to emphasize the criterion of social 
welfare as against the individualistic eighteenth century bills of 
rights. I may venture to refer to a book of mine published thirty- 
four years ago to show that it is no novelty,® The trouble with some 
of those who hold to that modest platitude is that they are apt to 
take the general premise as a sufficient justification for specific 
measures. One may accept the premise in good faith and yet dis¬ 
believe all the popular conceptions of socialism, or even doubt 
whether there is a panacea in giving women votes. Personally I 
like to know what the bill is going to be before I order a luxury. 
But it is a pleasure to see more faith and enthusiasm in the young 
men; and I thought that one of them made a good answer to some 
of my skeptical talk when he said, “You would base legislation upon 
regrets rather than upon hopes." 


NATURAL, LAW^ 

It is not enough for the knight of romance that you agree that 
his lady is a very nice girl — if you do not admit that she is the 
best that God ever made or will make, you must fight. There is in 

® The Common Law, pp. 43, 44, 48, 

^ First published in 32 HLR (>918) 40. Suggested by reading Francois 
Geny, Science et Technique en Droit Posiiif Priv^, Paris, 1915. 
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all men a demand for the superlative, so much so that the poor 
devil who has no other way of reaching it attains it by getting 
drunk. It seems to me that this demand is at the bottom of the 
philosopher's effort to prove that truth is absolute and of the 
jurist's search for criteria of universal validity which he collects 
under the head of natural law. 

1 used to say, when I was young, that truth was the majority vote 
of that nation that could lick all others. Certainly we may expect 
that the received opinion about the present war will depend a good 
deal upon which side wins (I hope with all my soul it will be mine), 
and I think that the statement was correct in so far as it implied 
that our test of truth is a reference to either a present or an 
imagined future majority in favor of our view. If, as I have sug¬ 
gested elsewhere, the truth may be defined as the system of my 
(intellectual) limitations,^ what gives it objectivity is the fact that 
I find my fellow man to a greater or less extent (never wholly) 
subject to the same Ca 7 i'i Helps. If I think that I am sitting at a 
table I find that the other persons present agree with me; so if I 
say that the sum of the angles of a triangle is equal to two right 
angles. If I am in a minority of one they send for a doctor or 
lock me up; and I am so far able to transcend the to me con¬ 
vincing testimony of my senses or my reason as to recognize that 
if I am alone probably something is wrong with my works. 

Certitude is not the test of certainty. We have been cock-sure of 
many things that were not so. If I may quote myself again, property, 
friendship, and truth have a common root in time. One can not 
be wrenched from the rocky crevices into which one has grown for 
many years without feeling that one is attacked in one's life. What 
we most love and revere generally is determined by early associa¬ 
tions. I love granite rocks and barberry bushes, no doubt because 
with them were my earliest joys that reach back through the past 
eternity of my life. But while one's experience thus makes certain 
preferences dogmatic for oneself, recognition of how they came to 
be so leaves one able to see that others, poor souls, may be equally 
dogmatic about something else. And this again means scepticism. 
Not that one's belief or -love does not remain. Not that we would 
not fight and die for it if important —we all, whether we know 
it or not, are fighting to make the kind of a world that we should 
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like —but that we have learned to recognize that others will fight 
and die to make a different world, with equal sincerity or belief. 
Deep-seated preferences can not be argued about — you can not 
argue a man into liking a glass of beer —and therefore, when dif¬ 
ferences are sufficiently far reaching, we try to kill the other man 
rather than let him have his way. But that is perfectly consistent 
with admitting that, so far as appears, his grounds are just as good 
as ours. 

The jurists who believe in natural law seem to me to be in that 
naive state of mind that accepts what has been familiar and ac¬ 
cepted by them and their neighbors as something that must be ac¬ 
cepted by all men everywhere. No doubt it is true that, so far as 
we can see ahead, some arrangements and the rudiments of familiar 
institutions seem to be necessary elements in any society that may 
spring from our own and that would scern to us to be civilized — 
some form of permanent association between the sexes — some 
residue of property individually owned — some mode of binding 
oneself to specified future conduct — at the bottom of all, some 
protection for the person. But without speculating whether a group 
is imaginable in which all but the last of these might disappear 
and the last be subject to qualifications that most of us would 
abhor, the question remains as to the Ought of natural law. 

It is true that beliefs and wishes have a transcendental basis in 
the sense that their foundation is arbitrary. You can not help en¬ 
tertaining and feeling them, and there is an end of it. As an arbi¬ 
trary fact people wish to live, and we say with various degrees of 
certainty that they can do so only on certain conditions. To do it 
they must cat and drink. That necessity is absolute. It is a necessity 
of less degree but practically general that they should live in society. 
If they live in society, so far as we can see, there are further con¬ 
ditions. Reason working on experience does tell us, no doubt, that 
if our wish to live continues, we can do it only on those terms. 
But that seems to me the whole of the matter. I see no a priori 
duty to live with others and in that way, but simply a statement 
of what I must do if I wish to remain alive. If I do live with others 
they tell me that I must do and abstain from doing various things 
or they will put the screws on to me. I believe that they will, and 
being of the same mind as to their conduct I not only accept the 
rules but come in time to accept them with sympathy and emotional 
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purposes a right is only the liypostasis of a prophecy — the imagina¬ 
tion of a sul)sian(‘e sup[)oriing the fact that the [Uiblic force will 
l)e brought to I)ear upon those who do things said to contravene it 
— just as we talk of the force of gravitation accounting for tlic con¬ 
duct of bodies in space. One phrase adds no more than the other to 
what we know without it. No doubt behind these legal rights is 
the fighting will of the subject to maintain them, and the spread 
of his emotions to the general rules by which they are maintained; 
but that does not seem to me the same thing as the supposed 
n priori discernment of a duty or the assertion of a pre-existing 
riglu, A dog will light for his i)one. 

I'he most fundamental of the sui)poscd pre-existing rights —the 
right to life —is sacrificed without a scruple not only in war, but 
whenever (he interest of society, that is, of the predominant power 
in the community, is thought to demand it. Whether that interest 
is (he interest of mankind in the long run no one can tell, and as, 
in any event, to those who do not think with Kant and Hegel it is 
only an interest, the sanctity disappears. I rememl)er a very tender¬ 
hearted judge being of opinion that closing a hatch to stop a fire 
and the destruction of a cargo was justified even if it was known 
that doing so would stille a man below. It is idle to illustrate 
further, because to those who agree with me I am uttering com¬ 
monplaces and to those who disagree I am ignoring the necessary 
foundations of thought. I’he a priori men generally call the dis¬ 
sentients siiperlicial. But I do agree with them in believing that 
one's aiiiiiide on iliese matters is closely connected wiili one‘s gen¬ 
eral altitude toward the universe. Proximately, as has been sug- 
ge.sied, it is dciennined largely by early associations and tempera¬ 
ment, coupled with the desire to have an absolute guide. Men to 
a great extent believe what they want to —although I see in that 
no l)asis for a philo.so|)hy that tells us what we should want to want. 

Now when we come to our attitude toward the universe I do 
not .see any rational ground for demanding the su))erlaiive — for 
being dissatisfied unless we are assured that our (ruth is cosmic 
truth, if there is sucli a thing—that the ullimates of a little crea¬ 
ture on this little earth are the last word of the unimaginable 
wdiole, If a man sees no reason for believing that significance, con- 

s/’ini iwn/tcts 'iitrl t/tf.nlu lUfin nini'tv /if ttif* tinifr* tltni 
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upon a world in ruins. The real conclusion is that the part can 
not swallow the whole — that our categories are not, or may not be, 
adequate to formulate what we cannot know. If we believe that we 
come out of the universe, not it out of us, we must admit that we 
do not know what we are talking about when we speak of brute mat¬ 
ter. We do know that a certain complex of energies can wag its tail 
and another can make syllogisms. These are among the powers of 
the unknown, and if, as may be, it has still greater powers that we 
cannot understand, as Fabre in his studies of instinct would have us 
believe, studies that gave Bergson one of the strongest strands for 
his philosophy and enable Maeterlinck to make us fancy for a 
moment that we heard a clang from behind phenomena — if this 
be true, why should we not be content? Why should we employ the 
energy that is furnished to us by the cosmos to defy it and shake our 
fist at the sky? It seems to me silly. 

That the universe has in it more than we understand, that the 
private soldiers have not been told the plan of campaign, or even 
that there is one, rather than some vaster unthinkable to which 
every predicate is an impertinence, has no bearing upon our con¬ 
duct. We still shall fight — all of us because we want to live, some, 
at least, because we want to realize our spontaneity and prove our 
powers, for the joy of it, and we may leave to the unknown the 
supposed final valuation of that which in any event has value to us. 
It is enough for us that the universe has produced us and has within 
it, as less than it, all that we believe and love. If we think of our 
existence not as that of a little god outside, but as that of a ganglion 
writhin, we have the infinite behind us. It gives us our only but our 
adequate significance. A grain of sand has the same, but what com¬ 
petent person supposes that he understands a grain of sand? That 
is as much beyond our grasp as man. If our imagination is strong 
enough to accept the vision of ourselves as parts inseverable from 
the rest, and to extend our final interest beyond the boundary 
of our skins, it justifies the sacrifice even of our lives for ends outside 
of ourselves. The motive, to be sure, is the common wants and 
ideals that we find in man. Philosophy does not furnish motives, 
but it shows men that they are not fools for doing what they al¬ 
ready want to do. It opens to the forlorn hopes on which we throw 
ourselves away, the vista of the farthest stretch of human thought, 
the chords of a harmony that breathes from the unknown. 
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LAW AND SOCIAL REFORM^ 

Law is a plant that livos long hnlore it throws ont bulbs. It is 
rooted for milleimiimis before it gathers the food and develops the 
nucleus for a new life that intiuircs into the reason for it.s being and 
for the directions and character of its growth. A book in which the 
leading institutions of the law arc discussed in this way and de¬ 
fended or condemned l)y rcprc.scntativcs of dilferent sides hardly 
would have been possible until within the last hundred, perhaps the 
last fifty, years. But within that time it has become popular to 
believe that society advantageously may take its destiny into its own 
hands — may give a conscious direction to much that heretofore has 
rc.sicd on the a.ssinnption that the familiar is the best, or that has 
been left to the mecltanically determined outcome of tite co-opera¬ 
tion and clash of private effort. We have seen even attempts to create 
a new and tiniversal language. A first step toward such .social control 
is to take an account of stock and to set a valuation upon what we 
have. To make a code that should do more than eml)ody the un¬ 
reasoned habits of the community it would be desirable in the 
beginning to determine our ideal--the remote but dominant end 
that we aim to reach —and then to consider whether one measure 
rather than another would hel|) us toward it, I confess that I do not 
think that as yet we are very well prepared for wholesale reconstruc¬ 
tion. But even if it never led to reconstruction it would gratify 
the noble instinct of scientific curiosity to understand why we main¬ 
tain what now is. 

Since the time when T was in college embryology has taken the 
place of explanation, and even in the law a good deal of attention 
has been given to inquiring ihrotigh what stages the law has come 
to its |)resent form and content. But as law is human and can be 
altereci the present intjuiry is more important than any investiga¬ 
tion of ilie past. Wc want reasons more than life history. At times 
the reader may feel disappointment — he may feel that, as in some 
fruits, there is a large constituent of water. But that is partly due 
to the fact that any idea that has been in the world for twenty years 
and has not perished has become a platitude although it was a 
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revelation twenty years ago. One might also venture on the 
paradox that by the time that a proposition becomes generally 
articulate it ceases to be true — because things change about as fast 
as they are realized. 

The present time is experimenting in negations — an amusing 
sport if it is remembered that while it takes but a fexv minutes to 
cut down a tree it takes a century for a tree to grow. Perhaps, how¬ 
ever, more i.s to be apprehended from ungrounded hopes than 
from criticisms without a fulcrum. A very common mode of argu¬ 
ment, made popular by the abolitionists, is to prophesy a change as 
bound to come and then to discount this promise for the future and 
to treat it as cash — as a present fact and a premise for further con¬ 
clusions. Those who reason thus are more common and, I suspect, 
more dangerous than people who speak of the injustice of men being 
born with unequal faculties — criticising the order of the universe 
as if they were little gods outside it. The logic of the latter would 
seem to require that the cosmos should reduce itself to a single set 
of waves of equal length. We do not bother ourselves very much 
about them. But the optimists who are ready to make fundamental 
changes upon prophecies of the millennium to ensue may do real 
harm. When I am told that under this or that regime selfishness 
would disappear, I cannot but reflect that my neighbor is better 
nourished by eating his own dinner than by my eating it for him, 
and I recall the tale of the men of Gotham who got hopelessly 
tangled up in their public meeting until a philosopher came by and 
said: Every man pull out his own legs. For the most part men believe 
what they want to. Humbugs through whose vitals Malthus ran a 
rapier a hundred years ago are alive and kicking to-day. But reason 
means truth and those who are not governed by it take the chances 
that some day the sunken fact will rip the bottom out of their boat. 

The subjects dealt with in this book are so interesting that it is 
hard to refrain from expressing one's own views upon some of 
them at least. But in one place or another I have said what I think 
about the foundations, and I will go no farther than to repeat that 
most even of the enlightened reformers that I hear or read seem to 
me not to have considered with accuracy the means at our disposal 
and to become rhetorical just where I want figures. The notion that 
we can secure an economic paradise by changes in property alone 
seems to me twaddle. I can understand better legislation that aims 
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{)0]nilation, I am unclcriitand .saying, whatever the cost, so far as 
may be, we will keep certain strains out of our blood. If before 
the English factory acts the race was running down physically I 
can understand taking the economic risk of passing those acts — 
although they had to be paid for, and I do not doubt that in some 
way or other England was the? worse for them, however favorable 
the balance of the account. I can understand a man’s saying in any 
ca.se, I want this or that and I am willing to pay the price, if he 
realizes what the i)ric:e is. What I most fear is saying the same thing 
when ilio.se who say it do not know and have made no serious effort 
to find out what it will cost, as I think we in this country arc rather 
inclined to do. 

'['he passion for c(|uallty is now in fashion, and Mr. Lester Ward 
has told us of the value of discontent. Without con.sidering how far 
motives commonly clas.scd as ignoble have covered ihcinselvos with 
a high sounding name, or how far discontent means inadequacy of 
temperament or will, the first step toward improvement is to look 
the facts in the face. To lielp us to do so is, I take it, the object of,the 
book. 


OPINIONS AND CHAMPAGNES^ 

For ()l)vious reasons T should not: care to speak upon your sul)jcct 
except as from time to time T have to. 

I see no impro])ric?(y, however, in suggesting the i.solatcd reflec¬ 
tion that with e(f<?rvesc:ing opinioiis, as with the not yet forgotten 
champagnes, the quickest way to let them get flat is to let them get 
exposed to the air. 


A PREFACE^ 

Tills collection has been made by the kindness of a friend, Mr, 
Harold J, Laski, and I owe him thanks for gathering these little 
fragments of my fleece that I have left upon the hedges of life. 
I’hey are ))rirucd as they appeared and I have been unable to do 
more than run my eye over them, but I am glad to sec them put 
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together in a book, as they offer some views of law and life that 
I have not expressed elsewhere so fully. . . . 

A later generation has carried on the work that I began nearly 
half a century ago, and it is a great pleasure to an old warrior 
who cannot expect to bear arms much longer, that the brilliant 
young soldiers still give him a place in their councils of war. 



2. Letters 


Holmes made of his letters a minor art. He was not a voluminous 
and certainly not an indiscriminate letter writer. But there were five 
or six friends with whom he maintained a steady exchange over the 
years. Three of these bodies of correspondence have beeji published 
— a few letters to William James, a considerable number to John C, 
H. Wu, and the m.assive exchange with Sir Frederick Pollock. Of 
those that remain to be published the exchange with Harold J. 
Laski promises to be the most substantial and exciting. The tzoo 
men had enough in common to move in the same intellectual uni¬ 
verse, and enough divergences to strike fire when they clashed. 

The letters to William James were first published by Ralph Barton 
Perry in an article, **The Common Enemy/' in the Atlantic Monthly, 
and later in his book The Thought and Character of William James 
(2 vols., Little, Brown and Company, 193f ). Holmes and James 
knew each other when the former was a student at the Harvard Law 
School and the latter was pursuing his medical studies in and out of 
Cambridge. For about five years they were the closest of friends. In 
a letter from Berlin written in t 86S in reply to the first letter from 
Holmes printed below, James gives a glimpse of how deeply moved 
he was by his friendship. To lay **the ghosts of the past/* he had 
decided to write “a few lines to one of the most obtrusive ghosts of 
all ^namely the tall and lank one of Charles Street, Good golly! 
how 1 tuoiild prefer to have about twenty-four hours' talk with you 
up in that whitely lit-iip room — luithout the sun rising or the 
firmament revolving so as to put the gas out, without sleep, food, 
clothing or shelter except your whiskey bottle, of which, or the like 
of which, I have not partaken since J have been in these longitudes! 
I should like to have you opposite me in any mood, whether the 
facetiously excursive, the metaphysically discursive, the personally 
confidential, or the jadedly cursive and argumentative.** (Perry, op. 
cit., I: 507-^08.) 

But the friendship cooled, partly (as James himself thought) 

■» . r "T T - 1 - * I JL . J± T. ^ T. _ _ ji. . J.. ^ £ 
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hard during his years at the Laxo School; and the same applied 
during his early years on the American Law Review, xvhen he loas 
preparing his edition of Kent’s Commentaries.^ In writing to another 
friend in 1868 James lamented the increasing distance between hhn 
and Holmes due to the fact that each was concentrating on a differ- 
ent life work. ''The mystery of the Total is a rather empty platform 
to be the only one to meet a man on.” (Penyj op. cit., 1: 2^0.) 

Yet one may guess that the reasons for the estrangement were 
deeper. In a letter in 1869, to his brother Henry, William- James 
lamented "the cold-blooded conscious egotism and conceit of 
people” and then to ent on to say that "all the noble qualities of 
Wendell Holmes, for instance, are poisoned by them.” In j8y6, 
after his third visit with the Holmeses at Mattapoisett, Janies wrote 
that Holmes was "a poxoerful battery, formed like a planing machine 
to gouge a deep self-beneficial groove through life.” (Periy, op. cit. 
I: ^7/.) The fact was that the txoo men differed deeply not only in 
their philosophical outlooks but even more in their essential na¬ 
tures. Holmes xuas confident, self-contained, determined on the 
deflation of emotion and sentiment; James xuas nervous, too eager, 
excessively introspective, and tending always to over-explain him¬ 
self. A long-sustained frieiidship needs minds more congenial. Pro¬ 
fessor Perry says rightly that "James and ITolmes had been draxon 
together chiefly through their common negations and deJiancesT 
Early in their friendship Holmes had struck off the phrase "the 
common enemy” as a somewhat mystical embodiment of the forces 
each of them was fighting, and the eagerness with xohich James took 
the phrase up showed how avid he xuas to find a basis for their 
friendship. But as they grew older Jameses need for greater affirma¬ 
tions xuas not satisfied by Holmes. When the latter, then Chief 
Justice of the Supreme Judicial Court of Massachusetts, ?nade his 
speech before the Boston Bar Association in 1900,^ and ended "life 
is an exid in itself, and the only question as to whether it is xuorih 

letter in 1873 from the James family to Henry James, William’s brother, 
recites the following: “Wendell Holmes dined with us a few days ago, His 
whole life, soul and body, is utterly absorbed in his last work upon his Kent. 
He carries about his manuscript in his green bag and never loses sight of it 
for a moment. He started to go to Will’s room to wash his hands, but came back 
for his bag, and when we went to dinner. Will said, ‘Don’t you want to take 
your bag with you?’ He said, ‘Yes, T always do so at home.’ His pallid face, and 
this fearful grip upon his work makes him a melancholy sight.” (Perry, op. cit, 
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livinp; is xoliclhcr you have enough of it,'' James xoas irrilnted. *7 
must say," hr xvroie hi a Iriler to a friend, "Fni disappointed in 
O. IF. //. for bring unable to make any other than that one sat 
speech xohich coinrs out on nfcry oxxasion. It's all right for once, in 
the exuberance of youth, to eelebrate mere xntal excitement, la joie 
ck‘ vivre, as a protest against humdrum solenDuty, But to make it 
systematic, and oppose it, as a)i idexd and. a duty, to the ordhiarily 
recognized duties, is to pewert it altogether, , » . Mere excitement 
is an itnmaiure ideal, vnxoorthy of the Supreme Court's official 
oulorsemmil." {Periy, op. cit. //; 25/), 

That Holmes fell a reciprocal minoyance xoilh James's ivriimgs 
is exam more exndent in his chance remarks about James in the 
letters to Pollock than it is in the formal responses prhited beUm on 
the occasioris xohen Jajnes sent Holmes his bonks, Hohnes had 
great respect for James's "Irish" charm and Umiperament and for 
his literxny insigltts, but thought he xoas xoeak as a logician and 
abstract philosopher. He suspected that his philosophy xoas a xoishful 
consh’urtio}i and "that the aim and end. of the xuhole business is 
religious," ” 

The letters to Wu are good Holmes quality. They xoere built 
xipon xohal xoas almost xvholly a leiier’-friendship, xohich xoas touch¬ 
ing xoiihout being deep, xoas a you)ig Chinese student xoho 
brought to his correspondour xuith the legal great in /hnerica and 
England, an elaborate Chinese courtliness of style and a Chinese 
reveretice for learning and intellectual distinction^ He seems to 
have soil Holmes an article of his on Cliinese Inxo. He xoas ixoenly- 
txooi Holmes xoas eiglUy^ Holmes axisxoered gracefully bxit in a non- 
committal fashion, Cradually his bderest tons stirred, axul the letters 
ripened into a steady exchange of correspondence oxwr thirleen 
years, including a period xohen Wu xoas in Chinn as prnfe,Ksor and 
judge and a period xoheti he came to Cambridge on a felloxuship. In 
all Hohnes sent him some sexfenty letters, and it is a striking fact, as 

fiOn VVlllliiin Jnmes’s death in 1910, no)me« wrote to Pollock: '‘Wm. James'^ 
deailt cuh a root for me that went far Into the past, hut of late, indeed for 
many years, we had seen little of each other and had little tonuntiideation 
cxeeju as he oeeasionally scmu me a hook. Distance, other circuinstances and 
latterly my little sympathy with Ids dead spirilttalism and pragmatiHiii, were 
aunirient cauae. His teason made him sceptical tnul his wdshes led him to turn 


young Chinese and by his utievance of tilings xoiiidi llic isexo 
land restraint of Holmes had generally kepi kirn shy of. And since 
Holmes had no children of his own, these letters express the rather 
moving paternal strain in him. 

They are the letters of an old New England aristocrat, laden xoith 
years and honors, to a young student of Uno and philosophy. But 
they are also the letters of a gallant and graceful old nunij expecting 
to die any year, but takmg the lime to dip mlo his rich experiejicc 
and nourish a hungry youth. We see a general hi the catnpnign of 
life painstakingly teaching a soldier the rules of luarfare. We see a 
man who has found success and a deep core of peace xoithin hhnself 
gently nurturing the troubled spirit of a yoinig man just starting ox^t 
in life. We see a teacher xoriiing to a student xoith infinite frank¬ 
ness and infmite tact. And if at limes a hint of the stuffiness of a 
Polonius creeps into the older man's letters, the amazing thing is 
that there is only a hint of it and lhai it occurs so rarely. 

Holmes's letters to Wu xoere first published in the Chinese 
Ti’en Hsia Monthly in Several excerpts froxn them appeared 
in the Saturday Evening Post after Elolme.s's death, and the body of 
them teas later republished in Harry G. Shriver's edition of Holme.^'s 
Book Notices and Uncollected Letters and Papers . I have 

chosen what seem to me the letters of more enduring importance, and 
in several instances have omitted inirodticiory and closing para¬ 
graphs as being of only transient interest. 

The story of the letters to Sir Frederick Pollock is of a very dif¬ 
ferent sort. The recent publication of these letters^ has been per¬ 
haps the most important single scholarly event in the study of 
Holmes's thought and personality. I wish for that reasoxi that it had 
been possible to include more of these letters in the present volume, 
But 1 must thank the publishers and editor of the letters for their 
kindness in permitting me the ten I have chosen, and refer the more 
avid reader to the volumes themselves. 

A lifelong sustained correspondence, like a lifelong unbroken 
friendship or happy marriage, requires explainmg: all the cards are 

® John C. H. Wu, The Art 0/ Law and Other Essays (Shanghai, IQS^) - 

^ Holmes’-Pollock Letters, edited by Mark DcWoUc Howe. Two vols., 
Harvard University Press, 1941, 



LETTERS 


407 

normally atacked agahisl it,'^ In the case of Justice Holmes and Sir 
Frederick Pollock the explanation lies in ieinpertvmenls congenial 
xoiihout hei)ig loo similar, interests sbnilar withmd getting in each 
othrfs xoay — and distance. The two men came from txoo xintional 
cultures that rose from the same sources mid floxocd by different 
routes into the same sea. They first met in England in i8y.f xohen 
Pollock xoas 7iot quite thirty ami Holmes Ihirlydhrce, both already 
certain of their profe.ssional interest in life hut with all the possibilF 
ties of their world stretching before, them. During the close to sixty 
years of life that remained to them they met again scarcely half a 
dozen times, on those rare occasions xohen one or the other crossed 
the Atlantic to delwrr a course of lectures or rccewc so7ne honor. 
And yet this frail foundation of miimacy xuas to support one of the 
notable strurlures of correspondence in the language. 

It is notable for rea.wns very different from those xvhich make 
Flaubert's correspondence notable, or Poe's, or I), H. Laxorencc*s. 
There are few flashes of rexfelation, and at 710 lima does cither man 
lei down his guard. The letters are highly literaiy, casual but xviih 
a fniished casualness. The. fire iliai buvis in them is a gentle literaiy 
fere. 77 /ry haite superbly the qualities of ofie class of letters xuhiclt 
are in their essence simply good conversation, carried on under the 
difficult conditions of distance and delay but for that xmxy reason 
even better suited to their purpose. For their purpose is that of a set 
of (limy entries and erilu'ril noiehooks 7neant for the eya of another 
who is near enough for inforinalily but not so near as to evade the 
unremiitiug diligenre of ane*s internal censor. The result is that 
there are many delightful letters but none that are senring, 7na7iy 
that cm quotable but fetv that are nnforgellable, maiiy for the 
chronicler of the mind but few for the biographer of the heart, The 
themes of the letters are xuhat 07Uf might expect from the preocciipa- 
thns of two men who are lawyers, scholars, men-ofletlers. Their 
mood is the mood of txoo gentlenum who feel so secure about their 
status that they can afford to be gay and irreverent axid to gibe at 
the sanctities of their gentlemanly tmiver.^e. They talk freely about 
shop, especially in the earlier and mare earnest letters, but de- 
crensingly as they grow older. And shop for them is an absorption 
not with the practice of the law but xoitli laxa as history^ and law as 
ewilization. Their sen.^e of comrnunitv in the leml field is areaL 
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Both of them have essentially operational and non-ahsohitist con^ 
ceptions of law, and common-sense definitions of scientific method in 
law. But what links them even more is a common devotion to ''Our 
Lady, the Common Laxuf a common conviction of great work still 
to be done in legal thinking, a common feeling for craftsmanships a 
common delight in the learning and obsei^ations that illumine the 
dark spaces in men's behavior. For this ilhtmination they ransacked 
their reading and experience, exchanging views on English and 
American law, on Frankish and Salic, on. Hindu and FUiphio. The 
two of them formed in themselves an entire Institute of Comparative 
Law. 

But each of them was a great legal scholar because he was so much 
more than a legal scholar. And after the first halfvolume, most of 
the talk is of books and reading, of people and politics, of amenities 
and philosophy in life. It would be strayige if two men so close to¬ 
gether in their legal views were very far apart in their social and 
political thinking. And they toere not. Holmes loas an economic 
conservative, although the unthinking at times thought of him as a 
dangerous radical. Pollock was a Tory. The difference between the 
two men in this respect lay not so much in the specific gravity of 
their views as in the way they carried it. But the gulf of quality be¬ 
tween two men that made one, however interesting and rich a per¬ 
sonality, merely a very good second-rater and the other a first-rater, 
shows up best neither in their law nor in their politics, but in the 
whole range of taste, imagination, and value that makes the im¬ 
print of a personality. Holmes can fashion a phrase that leaves a 
scar on us because the idea and the experience behind the phrase 
have been whittled over years to a fatal sharpness. Pollock over¬ 
whelms us, as he overwhelmed Holmes, by his precise commaiid of 
facts, the sweep of his learning, his sheer virtuosity in a dozen fields. 
But for all this, we do not feel when he has passed us that we have 
been brushed by greatness. 

The volumes of Holmes-Pollock letters will be most a treasure* 
trove to those xvho are interested in criticism. And by criticism I 
mean not only evaluations in literature but in the whole sweep of 
intellectual history, and not only of books and ideas but of men as 
well. **The literature of the past is a borel* writes Holmes, break¬ 
ing a lance in the centuries-old Battle of the Books. Nevertheless, 
along with his usual literary diet of lightweight French novels and 
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Prefer Blondes, he hmied increasingly to the classics as he grexu 
older, The fact is not that Holmes xoas a modernist in ilic Battle of 
the Books but that he insisted that each book, old. or recent, proxw 
its xoorlli for him rather iluni for someone else. The rcsnlt is a set 
of independent judgments of men and ideas that imist rank high in 
the Instoiy of eriticisjn. 

The differences in style and mood betxoecn the three sets of 
Holmes letters from xohich selections are here reprinted, are strike 
ing. The early letters to James are adolescent, more delightpilly so 
xohen they are rhapsodizing about sprhig xueather xoithoiit axid 
xoithin the heart of a young nuni than xohen they are mired in heaxy 
pInIfKWphizing; the later letters are slightly on the formal side* 
The letters to Wu tend to be homilies, a7ul their chamiris part of 
the raxnhling discursixmnrss of an older man talking to a younger* 
The letters to Pollock are less selpcoiiscious a^ul easier floxoing* 
They are less likely than the Wtt letters to repeat xuhat nolrnes has 
xvriden and said, before. They are gayer, fuller of xohini and para^ 
dox. They go aUnig, unprlled, seemingly, by little logic save (hat of 
free association, much as his father's talk lloxoed along in the, xioP 
umes of the Autocrat, the Professor axid the Poet holding forth at 
the Breakfast Table, Perhaps far that reason they express, better 
than anything else Holmes wrote, the pattern of a mind and a life*^ 


TO WffJJAM JAMES 

Boston, T)ec, rSdy 

Dkar Bit.t, — 

I shall begin wiih no apologies for niy delay in writing except to 
tell you that since seeing you I have written three long letters to you 
at different intervals on vis xnva, each of which I was ct>tn[)e]led to 
destroy l)ecause on reflection it api)earccl either unsound or incom¬ 
plete. But I was talking yesterday with Fanny Dixwell and she told 
me to fire away anyhow —that she thought it would please you to 
hear fn)m me even with xns viva* So liere goes. Writing is so un¬ 
natural to me that I have never before dared to try it to you unless 
in coimcciion with a subject. Ahl dear Bill, do me jtistice. My 



or not, I think I can never fail to derive a secret comtort and com¬ 
panionship from the thought of you. I believe I shall always respect 
and love you whether we see much or little of each other. . . . 

For two or three months I debauched o’ nights in philosophy. 
But now it is law —law —law. My magnitvi opus was reading the 
Critique of Pure Reason and Schulze’s iclaircissement — which on 
the whole, though an excellent abridgment, doesn’t much by way of 
dclaircissements. . . . Assumed that logic exhaustively classifies judg¬ 
ments according to their possible forms, it [Kant's C 7 'iLique] has 
then implicitly classified concepts in like manner. But all experience 
to be thought must be thought through concepts. The forms of 
concepts, then, are inherent in all organized experience as an 
a priori element. Hence it is explained inter alia why, given 
phenomenon A, we say it must have had a cause in an antecedent 
phenomenon. The phenomenon only became thinkable through 
that form and others. You see how ingenious and audacious 
was his attempt —yet its fallacy seems obvious when the reasoning 
by which it was arrived at is grasped. 

Thus, the logical categories have reference only to the form in 
which judgments are expressed. The conceptions of substance, 
causal relation, etc., belong to the content and are not given in the 
form. Thus, take the hypothetical judgment, “If A then B.“ Tliis 
form is not coterminous with the causal judgment, as Thomson ^ 
(reasoning alio intuitu) points out; e.g., “if this be poetry, poetry 
is worthless,” is as much hypothetical in form as “if the moon at¬ 
tracts in same line as the sun the tides are at their highest.’* Thomson 
says the only case of causal relation is when the four terms are all 
different; “if A is B then C is D.” But whether even this last is al¬ 
ways so may be doubted — e.g., “if I am right then tomorrow will 
be warm.” Again, he and Mansel have both shown — I should think 
successfully, but I am no logician — that all of these can be reduced 
to categorical judgments. And then what becomes of a theory based 
on their fundamental distinctions? But the other objection is, I 
think, insuperable — that if the concept cause and effect be only a 
form of thought corresponding to the hypothetical judgment, that 

iSir William Thomson. The book is presumably his Treatise on Natural 
Philosophy^ I, 1867. 
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judgiuriU ought never to express any but causal relations. • . . Il:*s 
puerile stuII enough, I admit, (o waste energy on. But it seems 
necessary to read a good deal ol' useless stud, in order to know that 
it is so and not to depend only on surmise. At present, I say it*s 
nothing but law; lliough, by the by, I am reading TyiulaH’s book 
on //rv/Z-what a yellow-whiskered, healthy, florid-complcctcd, 
pleasant English book it is, to be sure. Aren't the foreigners simpler 
than we? See what one of the great lights of English law says in the 
preface to a book Fm reading (he is speaking of Savigny) : "I have 
used great exertions, but without elfect, to make myself sufncicmly 
master of the German language to read this work in the original.” 
If a man here had throe cents' worth of secondhand knowledge 
would ho confess that he didn’t know anything under the sun? 
'Talking of Britons, there have been a lot here of late —one, a Mr. 
Henry Gowper l)rother of tlu! present Earl C., made a decided 
im[)rcssion on me. He had the cosmos at lieart, it seemed to me, 
and we luimmered at it hue into the night several times. . . . 

Old Bill, my beloved, how have T yearned after thee all this long 
time. TIow I have admired those brave, generous and magnanimous 
trails of which I will not shame thee by speaking. I am the better that 
I have seen thee and known thee, — let that siiIFtai. Since 1 wrote 
tlic last word I have been to see your father. By a rather remarkable 
coincidence, your last letter referred to Kant and to Scliul/e’s book. 
It is rather strange, isti’t it? It is now evening and the whole day 
has l)een yours with the exee))lions noted and meals. I ex])ec:i Gray 
directly. May this get to you in time to wish you a Happy New Year. 
By Heaven I do, — ra’m must wait. There are stickers I can't 
arrswer, But I rather think you found dilliculty — at least I did— 
in the insuincicncy of facts. As one is shaping his views he wants to 
say, Is this experiment so or so? I got more out of Gooko ^ on terms 
hy way of translating titathemaiics into English than anyotic else. 
But I found tny (irst explanations in great measure clihmera 
bnmbiuaus hi vacun when 1 went into the matter a second lime in 
order to write you. As it is I just see that force isn’t destroyed, 
without having mastered the formulae. What a ])assioii your father 
has in writing and talking his religioul Almost he |)ersuadeth me 
to be a Swedenborgian, l>ut I can’t go it so far —will see whether 
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the other scheme busts up first, I think. Good-bye, dear Bill - don’t 
forget me quite. 

Affectionately yours, 

O. W. Holmes 


Boston, April ip, 1868 

Dear Bill, — 

The icy teeth have melted out of the air and winter has snapped 
at us for the last time. Now are the waters beneath my window of 
a deeper and more significant blue than heretofore. Now do the 
fields burn with green fire — the evanescent hint of T know not what 
hidden longing of the earth. Now all the bushes burgeon with 
wooly buds and the elm trees have put on bridal veils of hazy 
brown. Now to the chorus of the frogs answers the chorus of the 
birds in antiphony of morning and evening. Now couples, walking 
round Boston Common Sundays after sunset, draw near to each 
other in the dark spaces between the gas lights and think themselves 
unseen. Now are the roads around Cambridge filled with collegians 
with new hats and sticks and shining schoolboy faces. Now the 
young man seeks the maiden nothing loath to be pursued. Spring 
is here, Bill, and I turn to thee, — not with more affection than dur¬ 
ing the long grind of the winter, but desiring if it may be to say a 
word to thee once more. 

Since I wrote in December I have worked at nothing but the law. 
Philosophy has hibernated in torpid slumber, and I have laid “skit¬ 
tishly soaking and gurgling in the devil’s pickle," as Carlyle says. 
It has been necessary, — if a man chooses a profession he cannot 
forever content himself in picking out the plums with fastidious 
dilettantism and give the rest of the loaf to the poor, but must eat 
his way manfully through crust and crumb ~ soft, unpleasant, inner 
parts which, within one, swell, causing discomfort in the bowels. 
Such has been my cowardice that I have been almost glad that you 
weren’t here, lest you should be disgusted to find me inaccessible to 
ideas and impressions of more spiritual significance but alien to my 
studies. Think not, however, that I distrust the long enduring of 
your patience. I know that you would be the last of all to turn 
away from one in whom you discerned the possibility of friendship 
because his vigils were at a different shrine, knowing it was the 
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(hink, hoih for ihc simple (Us(:i[)linc of the work and because 1 now 
go on with an (‘ver increasing conviction that law as well as any 
other series of facts in this world may be approached in the interests 
of science and may be studied, yes and practised, with the preserva¬ 
tion of one’s ideals, I shoulil even say that they grew robust under 
the regimen, — more than that I do not ask. 'To (inish the search of 
mankind, to discover the iir plus 7iltm which is the demand of in¬ 
genuous youth, one finds is not allotted to an individual. 'Vo recon¬ 
cile oneself to life — to dimly ap[)rehend that tliis dream disturl)ing 
the sleep of the cosm is not the result of a dyspepsy, but is well— 
to suspect some of the divine harmonies, though you cannot note 
them like a score of music — these things, mclhinks, furnish vanish¬ 
ing points which give a kind of perspective to the cliaos of events. 
Perhaps I am fortunate in what I have often made a I'cproach to 
myself. 

Harry never lets up on his high aims, — .somehow it connects iistdf 
with the aijsence of humor in him which himself avf)ws. I do* I’hcrc 
are not inlVet|uent times when a bottle of wine, a good dinner, a 
girl of some trivial .sort can fill the hour for me, So for lotiger s[)a(:c.s, 
wt)rk, of which only at the l)cginning and the end do f perceive the 
philosophic //c.vt/.v, and while performing forget the Great Task 
Master‘s Kye, 'This makes life easier though i)evhaps it doe.s not 
deserve approval. 

Let me give another example of "if A is P. then C is D" (in my 
last letter) wliich does not tlenoic a causal connection — the one I 
gave was optm to objection as standing on peculiar grounds. 'I’akc 
all judgments of universal or assumed universal concomitants: 
"If the barometer falls suddenly, there will he a gale"; "ff the sin\ 
shines in Boston, the stars are out in China," In these, etc., there 
is no causal connection ])eiw(*en protasis and apodosis, although 
liy goitig oulsiih* of Iht* judgmtmi to an induction we may say with 
mon* or less cotdiclcnce that where two facts are always ff)und to¬ 
gether, if one is not the cause of the other then they are both (|m)l)- 
ably) referable to a coimtton cause. ... Is it not dear that , . , 
the relation of the il aud the Uim to a common cause is ttot In any 
way given in the form of the judgment* and that said if and U\m 
don't .staml to each ollu*r in the relation of <‘au.se and effect? . . . 
nlr! tun I linvfMih nnvihincr about vf)ur illiU'ss If) vou 


Let me not be sad, — at least for this letter. There is a new lire 
in the earth and sky. I, who through the long winter have felt the 
wrinkles deepening in my face and a stoop settling in my back — 
I, who have said to myself that my life henceforth must and should 
be given only to severe thought, and have said to youth, **procul 
estOf* — I feel the mighty quickening of the spring. 

The larches have sprouted. 

I saw a butterfly today just loosed from the bondage of winter, 
and a bee toiling in sticky buds half opened. 

O! passionate breezes! OI rejoicing hills! How swells the soft 
full chorus — for this earth which slept has awakened, and the air is 
tremulous with multiplied joyous sound. 

Sing, sparrow — kissing with thy feet the topmost tassels of the 
pines. 

Cease not thy too much sound, O! robin. Squirrels grind thy 
scissors in the woods. Creak, blackbirds. Croak, frogs. Caw, high¬ 
flying crows, who have seen the breaking of the ice in northern 
rivers and the seaward moving booms. 

A keen, slender, stridulous vibration — almost too fine for the 
hearing, weaving in and out, and in the pauses of the music dividing 
the silence like a knife — pierces my heart with an ecstasy I cannot 
utter. Ah! what is it? Did I ever hear it? Is it a voice within answer¬ 
ing to the others, but different from them — and like a singing flame 
not ceasing with that which made it vocal? 

Dear Bill, to whom should I vent this madness but to you? Good¬ 
bye. You know my sentiments — I will not repeat them. Affection¬ 
ately yours, 

O. W. Holmes 

Apr. 25. It is snowing again. S’ help me. 


Dear William, — 


Boston, May 2//, i8g6 


Thank you very much for the little book which I have read with 
much pleasure. With its general aim or end I sympathize deeply 
~ I mean the justification of the idealizing impulse; in detail, I 
somewhat diverge. I think the demands made of the universe are 
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too nearly the Christian dcMnands without the scheme o£ salvation, 
I long' ago made up iny mind that all that one needed was a belief 
in the signilicance of the universe. And more lately it has come 
to seem to me that even that might he amI)iguous. For all I know 
'‘signifieance” is an ex[)n‘ssion of finitencss and incompleteness, and 
tlie total, if there is one, is too great a swell to condescend to have 
a meaning. 'The basis of my content is precisely the denial of the 
jxKSsihiliiy of that attitude of rejection and scorn for which you 
quote Carlyle and the City of Dreadful Night. Of course a man 
nuiy say, “I hate it," as a mere fact of tem[)crtmient., and may talk 
l)ig against (hnl while the lightning is quiet. But what warrant a 
.sce[)tic can have for assuming tliat he is a god outside the show, 
with a Trod arcj for (riiirizing it, I don't uuderstand. This you will 
reeogni/c ns my ever recurring view ever since we have known each 
other. T won't write a lecture, but just hint my reserves and repeat 
my thanks. Alfcctionately yours, 

O. W, Hoimks 


Washingtonj March 2.(, igoy 

Dkar Btt.i., — 

I have read your two [)ieces about pragmatism^ ([)edaiuk: name) 
and am curious to liear the rest. Meantime I will fire off a redection 
or tW(h I'or a g(K)cl many years I Itavc had a formula for truth 
which seems humbler than those you give . , . hut I don’t know 
whether it is pragmatic or not. I liave been in the ha()i( of saying 
that all I mean by truth is what I can't help tltinking. l‘he assuutp- 
Lion of the validity of the iliinkiug process seems to inean no mf)rc 
than that; I am up against it — I have gone as far as 1 can go — just 
as when I like a glass of beer. But I have learned to surmise that 
my can't helps are nt)L necessarily cosmic can't hel])s —that the 
universe may not l)e subject to my limitatiorrs; and philosophy gen¬ 
erally seems to me to sin through arrogance, It is like the old kuight- 
errant.H who proposed to knock your head olf if you didn’t admit that 
their girl was not only a nice girl but the most beautiful atitl be.st 
of all po.ssible girls. I can't help preferring champagne to ditch 
water, — f cloul)t if the universe does. 

But a reference to the universe seems to let in the Al>soUue that 
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in form I was expelling. To that I answer that I admit it to be but 
a guess. I think the despised ding an sich is all right. It stands on 
faith or a bet. The great act of faith is when a man decides that he 
is not God. But when I admit that you are not my dream, I seem 
to myself to have admitted the universe and the ding an sich, — 
unpredictable and only guessed at, as somewhat out of which I come 
rather than coming out of me. But if I did come out of it, or rather, 
if I am in it, I see no wonder why I can’t swallow it. If it fixed 
my bounds, as it gives me my powers, I have nothing to say about 
its possibilities or characteristics except that it is a kind of thing 
(using this phraseology sceptically and under protest) that has 
me in its belly and so is bigger than 1 . It seems to me that the only 
promising activity is to make my universe coherent and livable, not 
to babble about the universe. Truth then, as one, I agree with you, 
is only an ideal — an assumption that if everyone was as educated 
and clever as I he would feel the same compulsions that I do, To 
a limited extent only do men feel so in fact, so that in fact there 
are as many truths as there are men. But if we all agreed, we should 
only have formulated our limitations. ... I think the attempt to 
make these limitations compulsory on anything outside our dream 
~ to demand significance, etc., of the universe — absurd. I simply 
say it contains them, and bow my head. To defy it would be equally 
absurd, as it would furnish me the energy with which to shake my 
fist. Most of us retain enough of die theological attitude to think 
that we are little gods. It is the regular position of sceptical French 
heroes,— like the scientific man in Maeterlinck’s “Bees.” 

I have written more of a letter than I have time to write, but I add 
that I don’t think fundamental doubt at all inconsistent with prac¬ 
tical idealizing. As long as man’s food produces extra energy he will 
have to let it off, i.e., to act. To act affirms, for the moment at 
least, the worth of an end; idealizing seems to be simply the gen¬ 
eralized and permanent affirmation of the worth of ends. One may 
make that affirmation for purposes of conduct, and leave to the uni¬ 
verse the care of deciding how much it cares about them. Again I 
bow my head and try to fulfil what seems to me my manifest 
destiny. ... As to pain, suicide, etc., I think you make too much 
row about them, and have had thoughts on the need of a society 
for the promotion of hard-hearted ness. It is as absurd for me to be 
Spearinff mv old com monnl aces at vou as it won Id bp for nn r»nfsidp.r 



LETTERS 


4.17 

mo)} vimx, allliongh it is years since we have had any real talk to¬ 
gether, I am rather ()I)stinaie in my adherence to ancient sympathies 
and eitjoy letting out a little slack to you. 

I think your “Defense of Praginatisiu“ an admirable piece ol: 
writing. Also it coininauds my full sympathy so far a.s I see. Its 
classification remintlet] me (in the freedom merely) of Patten's 
Drvf'lajnnoit (if AngZ/.v// 77nu/g///— a most amusing and suggestive 
])(H>k* one of tlu)sc‘ that like your ])iece makes me say, “Give me tlie 
literature of the last tweniy-fivc years and you may destroy the 
rest" (u'heti I want to horrify (he cultured). In general nowaclays I 
would rather read sociology than pliilosophy; though I was in¬ 
terested by Santayana’s four volumes, spile of their slight tendency 
to improvise; and though I devoted a certain time, the summer 
b<‘ff>r(’ Iasi, to enough .study of Mcger.s Aog/c to enable me for the 
moiiu'Ui to say specilically what I thought the fallacic.s, and then 
di.smisseil it from my mind, Adieu. Yours ever, 

O, W. Hoi.Mns 

\\ S. I have just read your other |)aper,^ also good, Your general line 
of ihouglii has been used l)y [)rote(:tiouisi.s--that protection un¬ 
locks energies and gets more out of men, 


Washingtoji^ April ij K/oy 

Dkar Bir.r., — 

Thanks for the additional article® which I have, read. We start 
from surjirisiugly similar premises, and our conclusions fit a.s op¬ 
posite’s someiimes do. Your world is convex and mine is concave, 
l)Ul I don't see but you come out on the arbitrary a.s I do. That is, 
unless your hrtirr [or vs means wluu feels l)eltcr, you still are 
delining mull by inilli, which is like .seeking the limit of space in 
terms of space. Starting with a feeling, and starting with a can't help, 
seem to me a good deal alike except in their iin|)lications. f aiu 
reminded liy some tilings you .say of an observation of mine to 
w'liidi I attach .some value in the legal as[)ect. I say that truth, friend- 
ship* and the suuuie of limitations have a common root in time, 
Thv true explanation of title by pre.scripiion seem.s to me to be that 
man, like a tree in tlu’ cleft of a rock, gradually shapes his roots to 
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his surroundings, and when the roots have grown to a certain size, 
can’t be displaced without cutting at his life. The law used to look 
with disfavor on the statute of limitations, but I have been in the 
habit of saying it is one of the most sacred and indubitable prin¬ 
ciples that we have; which used to lead my predecessor Field to 
say that Holmes didn’t value any title that was not based on fraud 
or force. Yours ever, 

O. W. Holmes 


TO JOHN C. H. WU 


December j2, j^2i 

My dear Mr. Wu, 

Your very kind letter which comes this morning deserves an im¬ 
mediate answer, and luckily I have no case to write this week and 
am able to send one. By a coincidence, the moment I came up¬ 
stairs to my library I had been talking about war with a guest who 
served in France. I am afraid that my talk was a little more sceptical 
than you would approve, perhaps because I am old and have seen 
many wars. It is shortly this. We all try to make the kind of a world 
that we should like. What we like lies too deep for argument and 
can be changed only gradually, often through the experience of 
many generations. If the different desires of different peoples come 
in conflict in a region that each wishes to occupy (especially if it 
is a physical region) and each wishes it strongly enough, what is 
there to do except to remove the other if you can? I hate to dis¬ 
courage the belief of a young man in reason. I believe in it with 
all my heart, but I think that its control over the actions of men 
when it comes against what they want is not very great. A century 
ago Malthus ran his sword through fallacies that one would have 
thought must die then and there, but men didn’t like to believe him, 
and the humbugs that he killed are as alive as ever today. I will not 
go on with a subject which is rather a sad one. 

I am glad that you have the opportunity to study in Paris. I am 
not well informed as to present conditions, but just before the late 
war, or a little earlier, the French seemed to me to be turning out 
masterpieces. Such were to my mind, Girard’s Manuel de droit 
romainy and Giraud’s Histoire du droit frangais. On your subject 
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by books such as I have mentioned, the world has nothing better. 
I mention only two books, but I might mention others that made 
a similar impression. I suppose Paul Viollet must be dead before 
this. Indeed, I talk like an old fogey who has not kept up with the 
movement of the world. Qiie voiilez-voiis? A man must accept limits, 
at least after eighty. He must accept Hegel’s notion that one becomes 
a person only by determination, that is, by accepting limits. To be 
this is to be not that. 

I have written to the Harvard Law Review to send you a copy of 
the number you asked for, if one is to be had. T am afraid that I 
cannot venture into the realm of self-criticism to which you invite 
me, but I may say that I think that what you say about Platonian 
and Aristotelian is pretty keen. The two little pieces, "Ideals and 
Doubts" and "Natural Law,” indicate some of my starting points. 
I write amid many distractions and will not attempt to say more 
now, although I should like to. With every good wish to you, I 
am, 

Sincerely yours, 

O. W. Holmes 

April ij 1^2^ 

My dear Mr. Wu, 

Your letter came just after I had written to the Mich. Law Review 
enclosing stamps for a copy of the number with your article. I have 
a glimpse of it elsewhere and was much pleased, but I have not re¬ 
ceived it yet. I will not undertake to discuss your German article 
for several reasons. I do not read the language very easily. I shall 
have to begin too far away, and I am absorbed in my work, so that 
I cannot do you justice with the time and strength at my com¬ 
mand. You speak of going deeply into the philosophy of Hegel. 
Hegel impresses me as other Germans have done, as having had real 
and profound insights which remain and as having thought it 
necessary to make a system which I think as dead as other systems 
generally are in a hundred years. The summer before last (last sum¬ 
mer I spent in the hospital) I reread the translation of his logic- 
When I first read it the only proposition that remained to me was 
that he could not persuade me that a syllogism could wag its tail. 
In other words his attempted transition from logic to life I think 
a hnmhiip* — subiect to the iude^ment of those who know more about 
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of lightning —a system for which I care nothing. That I summed 
up by saying that he could not persuade me that his King of Prus¬ 
sia was God. But after you have steeped yourself in him, I fear that 
you will think that I have been flippant and superficial. I love the 
enthusiasms that you feel — including that for me. It will grow less 
I fear as you grow older, but I trust that enough will remain to be 
a pleasant memory to you, when I am no longer above ground. 
I passed 82 since I last wrote to you. I have very little time to read, 
but the other day I read with pleasure the 4th volume of Salomon 
Reinach's Citltes, Mythes^ et Riligions^ that came out years ago but 
that I got only lately. I should think that he believed in Frazer’s 
Golden Bough rather more than I should, but he is delightful, 
whether discussing some forgotten belief or God, or becoming 
polemic on the Inquisition and Catholicism. Flis free thinking makes 
his discourse more amazing and perhaps more picturesque. But you 
are too much occupied with philosophy to bother about him, I 
hope not too much to take pleasure in art. I have a hobby for etch¬ 
ings and engravings, especially old ones that I indulge (a very little) . 
I have just bought one of Albert Diircr’s copper engravings (I have a 
lot of his woodcuts that I bought during our Civil War), also a mod¬ 
ern English etching that I like. But this is in the breathing space of 
an adjournment of the Court. The adjournment does not leave 
me idle, as I shall send to the printer tomorrow a dissent from the 
prevailing judgment in a case that interests me a good deal. So 
now adieu for the present. With every good wish for your success¬ 
ful study. 

Sincerely yours, 

O. W. Holmes 

May 14, 

My dear Mr. Wu, 

When you come to see me at Beverly Farms in the summer, wc 
will, perhaps, try to twist the tail of the cosmos. 

You make me chuckle when you say that you arc no longei 
young, that you have turned 24. A man is or may be young to aftei 
60, and not old before 80. But since last summer, although I fee! 
much the same eagerness as ever, I have taken a step possibly 1 
may get back again, but I doubt. I walk slowly and use an elevatoi 
to get to my library. When two years ago, except when I remem 
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two steps at a time and at a run. However, it is true that in one 
.sense a man is no longer young at 24. He has reached an age when 
his opinions are entitled to respect, wlien in a general way he is 
anybody’s cejuai, wlieii at least no one is entitled to bully him. Tf 
we meet, ])erhaps you will bully me, for I venture to have reserves, 
considerable reserves, on the Kantian |)hilosc)i)hy, but T am no 
longer fresh in his terminology, hrohably you will find as I do, that 
ideas are not dillienU, that the trouble is in the words in which they 
arc cxin’cssed. Every group, and even almost every individual when 
he has acquired a definite mode of thought, gets a more or less 
special terminology which ii takes lime for an outsider to live into. 
Having to listen to arguments, now about railroad businc.ss, now 
about a patent, now about an admiralty case, now about mining 
law and so on, a thousand times 1 have thought that I was hope¬ 
lessly stupid and as many have found (hat when T got hold of the 
language there was no such thing as a difficult case, I'hero arc 
))leniy of cases about which one doubts, and may doubt forever, 
as the ])remises for reasoning are not exact, l)ui all the cases when 
you have walled up and sei/cd the lion’s skin come uncovered and 
show the old donkey of a question of law, like all the rest. . . , 

Sincerely yours, 

O. W. IhUMKH 

June tC>, njzy 

My UMAR Mr, Wt/, 

... I am sorry at your disappointment about the Carnegie 
Fellowship, hut it may turn out a hle.ssing. I’he test of an ideal 
or rather of an ideali.st, is the [jower to hold to it and get one’s in¬ 
ward inspiration from it under clifliculties. When one is com- 
fortable and well off, it is ea.sy to talk high talk. I remember just: 
before the battle of Aiuietam thinking and perhaps saying to a 
brother officer iIuU it would be easy after a coinfortal)le breakfast to 
come down the sLe[)s of one’s house pulling on one’s gloves and 
smoking a cigar to get on to a horse and charge a battery up Beacon 
Street, while the Indies wave handkerchiefs from a balcony. But 
the reality was to pass a night on the ground in the rain with your 
bowels out of order and theti after no ()articular f)reakfast to wade 
a stream atid attack the enemy. That is life. I hone that your Inieresi 
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tion of the philosophic movement is simply to see the universal in 
the particular, which perhaps is a commonplace, but is the best of 
commonplaces if you realize that every particular is as good as an) 
other to illustrate it, subject only to the qualification, that some can 
see it in one, some in another matter more readily, according tc 
their faculties. The artist sees the line of growth in a tree, the 
business man an opportunity in a muddle, the lawyer a principle 
in a lot of dramatic detail. Great as is my respect for Stammler I am 
a little afraid that he may tend to keep you too remote from dail^ 
facts. I noticed that he criticized my remark about experience anc 
logic, I think 1 appreciate logic— sec e.g. my Collected Lega 
Papers if you have time, p. 180, in The Path of the Law, but I air 
afraid that I should differ fundamentally as to the absolute valin 
of his forms — but that goes back to fundamentals which it woulc 
take too long to write about, I don’t believe or know anything 
about absolute truth. I hinted at my generalities in ‘‘Ideals anc 
Doubts” and “Natural Law“ in the same book. I noticed once tha 
you treated it as a joke when I asked how you knew that yoi 
weren’t dreaming me. I am quite serious, and as I have put it in at 
article referred to above, we begin with an act of faith, with de 
ciding that we arc not God, for if we were dreaming the universe w< 
should be God so far as we knew. You never can prove that you an 
awake. By an act of faith I assume that you exist in the same sensi 
that I do and by the same act assume that I am in the universe anc 
not it in me. I regard myself as a cosmic ganglion — a part of an un 
imaginable and don’t venture to assume that my caii't helps whicl 
I call reason and truth are cosmic can't helps. I know nothing abou 
it, but I am being led too far. I can only send you my good wishe 
and still hope that I may have a glimpse of you this summer. 

Sincerely yours, 
O. W. Holme 

February 1^2 

Dear Mr. Wu, 

Your letter finds me feeling a little feeble this morning and so 
shall not write at length, glad as I am to hear from you. I hope yoi 
will not yield to the Bacon-Shakespeare mystics. It seems to me tha 
Braudes was quite right when he pronounced the notion th 
product of American Demi-culture. I never have given the matte 
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inaitiMsou which tjuc inusi hr ^ovfinc'il hy prrjutlic’rsprclinujiary 
jiulgiucius hasfd tui a knnwlrilji>r athuillrd Dot to hr rxhausiivr but 
on which at the* priil nl tjur‘h mjuI otir has to art as lilr is short. 
U Wf ha\r rtriniiy I sui»posr it might hr our duly to havr an 
aiticuhitc* answer m rvrry imhrriliiy that ran hr found from (he 
wolds in thr diiii«»muv. Wry likely 1 told you of William James 
oner asking mr whv I did not join the sorirty for psychiral re- 
sraith. I replied why douh you study Maliomrtaii rrligioii. Mil¬ 
lions of iiirtt think you will hr clanmrd if you don't join it, yri you 
doah hotliri. Thr auswrr is the same. We have to divine which is 
likely to he the highunul and which a rul dr sa(\ We may he wrong 
hue w’r have to take the risks. I pm Baron-Shakes[)eare and 
spiritualism into the same liag. 1 interrupted this letter lo write 
as sou dc-siird to James Brown Stoll. I don't know him well but 
wan glad to write as it seems cruel iluu Siammlrr .should he so 
jHHjr. 

I ho|ie von won't forget my rramunendaiion al Torcjueville's 
Annrtt /fegnnr. I think it was not to yon hut to Laski that I wrote 
ui the hook that the men who truth us to dishrlievt! geu- 
rial proposiiicms au* only less valuable than those who encourage us 
ttJ make them. It is meirly us an illustration of the danger of obvious 
truths in politics that I recommend it. If I felt a little more com- 
fortahle (onlv a tcelh ache) I should lu; [wruHing litcM’aiiire. I have 
wrm adojahlr hisint*. 1 have read a lilile lunuh and might con- 
teivahly rereuil hut I ilouhl if t shall. 

Ever sincerely yours, 

(). W. fioi.IVlKS 

Ajml io, rpa./ 

Mv mm Mh. Wo, 

» . • Von interest me greatly by what you say almui C!hinn and 
your plans. I am not likely to live to see how yon work them out, 
but my hopt's and prophecies go with you. Ihohubly the direction 
of your efloils will he modihed hy your exiierietue at home, but 
pan of hie is to feel a direction for edort before it is dennilely 
and aninilatrly known and to persevere with faith, d hai at lca.si 
was my ut%t\ If I were dying my last words would lie; llnve faith 

■..■....i ....... I It... 1.1 . 1 a n 


424 THE MIND AND FAITH OF JUSTICE HOLMES 

During the adjournment I had a little clash into the classics — 
a few hours turning over the pages of Seneca, finding one or two 
fine things, but rather long-winded moralizing. Some of Plutarch's 
Essays in the translation; a play of Plautus, rudimentary humors 
like the circus; and then two books of Tacitus’s Flistory, which I 
never had read. There is a man who could write. You care nothing 
for the events but he tells them so that you arc absorbed — as the 
world knows, a master of pungent brevity. Then I wound up with 
Santayana's Scepticism and Animal Faith. I should think that our 
starting points arc the same or very similar. But he pours out such 
a volume of charming but not too lucid words that the theme is 
almost lost in the variations and arabesques. It is agreeable litera¬ 
ture but doesn’t seem to me a book that will last. He has too an air 
of ironic superiority that seems to come from his having been a 
Catholic, and some categories of thought that seem to echo the same 
fact. I don’t suppose that he can be recognized by the Church as 
a member, but he seems to keep the scheme for aesthetic delecta¬ 
tion and to pity the Philistines who don’t. But I get this from my 
general impressions from other books more than from this. 

Now I am a law machinjg, and even the little time that I have 
taken for this is stolen from duty as I ought to be examining a 
case. When this sitting is over on May 5 I expect more leisure, I 
can’t yet tell how much. Meantime, I send you my affectionate 
good wishes. 

Sincerely yours, 

O. W. Holmes 

January ^27, 

My dear Wu, 

It was a great pleasure and relief to get your letter. You had 
been silent so long that I had begun to fear that you were suffer¬ 
ing from the troubles in China. I am so ignorant about them that I 
know not how far or to what way things affect you. The request 
for,a cable and the mention of you gave me a chance to poke a 
message at you in the hope of evoking a return shot. I am much 
interested and a little surprised at the subjects of your teaching, 
I don’t doubt you do more than half in setting your class on fire, 
When you do that you do the best and the rarest thing that a 
teacher can do. I used to say that Emerson’s c:reat eift was that of 
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As you say, there is no short cut to scholarship, nor is there to 
anything else in the way of achievement, t wish that I might know 
more of your circumstances if discretion docs not require you to 
be silent. Your “this miserable world*' makes me anxious. I im¬ 
agine that you arc at the time of life when the staying power of your 
enthusiasm will be most tried. For me at least there came mo- 
ineius when faith wavered. But there is the great lesson and the 
great triumph if you keep the fire burning until, by and by, out 
of the mass of sordid details there comes some result, bo it some 
new generalization or be it a transcending spiritual rc[)ose. I am 
working away as usual. While wc arc sitting, each week is like the 
last. The assignment of a case or cases to be written conics after 
our conference on Saturday and then there is an intellectual spasm 
until I get opinions printed and distributed, usually by Tuesday 
or Wednesday mornings and then a lapse into relative repose, 
althougli there is always something to be done. I may send you one 
or two of the latest just as samples. I have no time to read seriously 
cxcc[>t in the adjournment when I profit by having written my 
cases as they come along. For the next leisure 1 have bought a 
book by F. II. Bradley — on Tniili and Reality .some 

people think he is the first English philoso])hcr since liumc. I 
always have shied away from him douliting if he would say mucli 
to me, and I still doulH, but after talking with my friend Cohen 
I concluded T ought not to die without knowing something of him. 
In the summer and after I made a few excursions into literature 
and philosophy, including laboring with a dictionary through the 
first volume of a stimulating humbug of a book, Dcr Unlcrgang 
Das Abcndlandes. At least T thought it need not be taken too 
seriously. And with reasonable profit I read two volumes published 
by the Encyclopedia Brita^inica^ “These Eventful Years,'* giving a 
pretty good account of (lie War from all sides — the economic ques¬ 
tion, the new nation, and even something as to the science, art and 
literature of the country. I took it as a compensation for luy fail¬ 
ure to read the newspapers and felt as if I had done somctliing to 
catch up. 

I must stop, because as usual there are other things I must 
attend to, but I repeat that I was delighted to hear from you and 
send you all good wishes. 
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March 0.6, 

My dear Wu, 

As I have said I haven’t been good for much beyond my duties 
in the last fortnight, my duties and the dentist. So 1 have read 
nothing but a few French plays. A week ago I took a flying look at 
Ovid whom I never have read and who I think can wait. Age 
increases my conviction that one cannot afford to give much time to 
the classics. Some time, yes. But one needs to enlarge and enrich 
one’s view of life and the universe. The ideas of the classics^ so 
far as living, are our commonplaces. It is the modern books that 
give us the latest and the most profound conceptions. It seems to 
me rather a lazy makeshift to mumble over the familiar. I was 
saying this to a lady the other day and she said where do you get 
such a scheme of life as in the New Testament? I replied that I 
didn’t believe the economic opinion there intimated and that to 
love my neighbor as myself did not seem to me the true or at 
least the necessary foundation for a noble life, that I thought the 
true view was that of my imaginary society of the jobbists, who were 
free to be egotists or altruists on the usual Saturday half holiday 
provided they were neither while on their job. Tneir job is their 
contribution to the general welfare and when a man is on that, 
he will do it better the less he thinks either of himself or of his 
neighbors, and the more he puts all his energy into the problem 
he has to solve. I have said this' a thousand times before and I 


ought to apologise for repeating it, but it comes home to me afresh 
from time to time. It is what I think best men believe although 
they often suppose that they believe something else that they hear 
on Sundays. I wish I loved my fellow men more than I do, but to 
love one's neighbor as oneself, taken literally, would mean to 
realize all his impulses as one's own, which no one can, and which 
I humbly think would not be desirable if one could. Do not im¬ 
agine from what I said above that I am not well now. I am, though 
languid, through the season and perhaps also from age. When I 
have a case to write I am all there, but when it is over I incline 
to lie down and often to sleep. I hope to see another birthday on 
the Bench, but I am a little slack about improving my mind in the 
interests of work. I send you all possible good wishes, and hope and 
expect that you will get satisfaction out of life, in spite of your 
speaking* of it as if it were a miserable business. One sometimes 
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iosmas knows \hr si^tniiinnwr. If ir tlorsn‘t, ii in bocaiiso it in higgcr 
than (hai. bur it has signilicana* iu its belly. 

Ever .sincerely yours, 

C), W, Holmks 


I^fay 50 ., r()a^ 

My 01 \u \Vv, 

Kvei sinu* vonr letier tame a f<*\v ilays ago, it lias been a weigl)t 
on luv iniiul that 1 Nlumbl (lisajjpoini \ou, Your exalietl feeling for 
nu* ailtls to \\\\ ;ui\iet\\ 1( I had sic)j)|u'd work, in‘iha[)s f should 
lua had so, but as 1 atu still iu lunness 1 feel an added apprehension 
that the may tbangt' your o|Mnu)n of the past. However ii is 

foolish to wiiir this last as long as one is in the haille and nnrsL 
take the thaiues, and thus far all has gtnie wcdl. 

We ha\<' been \eiv iuts\ and I have leatl Hide. Idte (!hu’f sent 
me the othei tla\ a lailun (hainnng hook l)y Morgan ahoui John 
Afoiles. uitli a poitiait in the fiont that reinhnled me of Ne wman 
by a hulk ol lioliness. Ihu ptaliaps that very thing imlitaled what 
1 ha\e fell in trading Moih-y in lormer yeais, dull be missed the 
herte tdettiit high light* He is very tivili/etl anti nUinnal, uiul for 
all his luing an agiuistit he lives in the almos|)here of those who 
lirli«”v<'cl mote than In* did. Hut t used nt think that in hi.H world 
Haun t Mattiiiean was tin* \‘iigin and jtdin Stuart Mill the prophet. 
It is \a long hnue\ei sintt* I leatl any hotjk of Morley's that per¬ 
haps I slnmhl change* my judgnieni lunv. Nothing else extept an 
exudleni IniW stvuU ol the lusioiy of iiatleiiuuks. and a few of 
Pliny's I.eiteis, ahva\s goful leaditig. lit* (ptoies a fiieiid tjf his: 
h is bettet to lu’ idh* than to ilo noddug I snjipose 

more atuuaitdy 10 enjoy leisine, luu I like the paiadoxital form. 

Wiih very gotid wdshes, I am always 
Siiueiely yonrs, 

O. \V^ ilot.MKS 


Ih SH \Vi\ 


Ikverly Farms, ^^assaclul.selLs 
July 2r, i(j2^ 
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on this beautiful and interesting Capetown and intervals of slum¬ 
ber. A letter of Laski’s led me to take up Sainte-Beuve*s Port Royal 
— 5 stout volumes ~ and it filled my spare time until lately. I don’t 
like Ste.-Beuve and apart from Pascal and some pages given to 
Racine and Moliere, the book deals with the actors in an almost 
forgotten theological controversy, about which I care nothing, and 
but for Laski’s wise discourse I should feel as if I rather had 
wasted my time. I had a brief counter-irritant in a book called 
Post Mortem by a doctor which opened a promising view by sug¬ 
gesting medical explanations of the conduct of some famous char¬ 
acters. He thinks Henry VITI had the pox and that Joan of Arc 
is more or less accounted for by suppressed menses. Per contra, he 
thinks Napoleon was not epileptic, A good deal of the short volume 
I didn’t care for. Now I am on a stout octavo of Laski’s writing — 
A Political Grammar — just received and just begun. I fear that I 
shall not agree with it as much as friendship would make me 
wish to. I hardly think of man as so sacred an object as Laski 
seems to think him. I believe that Mai thus was right in his funda¬ 
mental notion, and that is as far as we have got or are likely to 
get in my day. Every society is founded on the death of men. In 
one way or another some are always and inevitably pushed down 
the dead line. I think it a manifest humbug to suppose that even 
relative universal bliss is to be reached by tinkering with property 
or changing forms of government so long as every social improve¬ 
ment is expended in increased and unchecked propagation. I shall 
think socialism begins to be entitled to serious treatment when 
and not before it takes life in hand and prevents the continuance 
of the unfit. In answering you, above, I neglect to say that I think 
you are right in devoting yourself to what you call cultural achieve¬ 
ment. A new and valid idea is worth more than a regiment and 
fewer men can furnish the former than can command the latter. 
Also I have on hand typewritten chapters of the Life of Lincoln 
on which my neighbor ex-Senator Beveridge is at work. After that 
I hope for some literature and real leisure. I go back to Washing¬ 
ton at the end of September and expect to be much refreshed, 
though I left in better condition than some of the others. I am 
relieved to infer that you are able to keep on notwithstanding the 
disturbances of which I hear only an echo. 
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Beverly Fami'^, Mas^chiiM*tts 
September 6, 1^25 

Dear Wu, 

, . . The papers now speak of me as the Venerable Justice, and 
when I pass 85 next March, if I do, as seems likely, I suppose I 
should be called a very old man. My reason leih me not to exfjiTt 
much now, although my feelings still have some of the illusions of 
youth. 

... I have been reading old books this summer with an ex¬ 
ception for my friend Laski, A Graminar of Politics — I don*t agree 
wdth its premises or conclusions, and only partially with its as¬ 
pirations; but he writes for England about which I cannot sj>eak. 
Just now I am finishing the Odyssey. I read it rather slowly even 
with a translation alongside. It has suggested some reflections to me 
— too long to put on paper — but I have been surprised to find that 
it gave me very considerable pleasure. My excursions into the 
past are interrupted occasionally by my neighbor Ex-Senator Bever¬ 
idge wuth some chapters of a life of Lincoln that he is writing. If he 
has patience to finish it, I think it will be the Life —and show 
the rise of a great figure out of the primitive ooze. Also for two 
hours I drive and motor about this beautiful and interesting re¬ 
gion, which I am sorry that you did not see. One may ga/e over 
lonely cliffs upon the seas or pass along smooth boulevards by 
crowded beaches, or skirt windswept downs and fine inland farms, 
or evoke the past by visiting houses built two centuries and a half 
ago. That is not long for China but it is long enough for romance, 

I say that all society is founded on the death of men. Certainly 
the romance of the past is. So much so that the memorial tablets 
of a great war have the effect of two centuries added. I could run 
on for a good while, but I must stop. I send you my affectionate 
best wishes and am, 

Sincerely yours. 

O. W. Holmes 

Afay 5^ ip26 

My dear Wu, 

... As to Taylor’s note 126, Faust Part IT, of course you refer 
to Goethe’s suggestion concerning our permanent existence and 
W. von Humboldt ad idem. I hesitate a little to speak freely be- 
_*ac to voiir hplipfs nr hnnps. hut I will sav a 
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few words. I think men even now, and probably more in Goethe’s 
day, retain the theological attitude with regard to themselves even 
when they have given it up for the cosmos. That is, they think of 
themselves as little gods over against the universe, whether there is 
a big one or not. I see no warrant for it. I believe that we are in 
the universe, not it in us, that we are part of an unimaginable, 
which I will call a whole, in order to name it, that our personality 
is a cosmic ganglion, that just as when certain rays meet and cross 
there is a white light at the meeting point, but the rays go on 
after the meeting as they did before, so, when certain other streams 
of energy cross, the meeting point can frame a syllogism or wag its 
tail. I never forget that the cosmos has the power to produce con¬ 
sciousness, intelligence, ideals, out of a like course of its energy, 
but I see no reason to assume that these ultimates for me are 
cosmic ultimates. I frame no predicates about the cosmos, I sus¬ 
pect that all my ultimates have the mark of the finite upon them, 
but as they are the best I know I give them practical respect, love, 
etc., but inwardly doubt whether they have any importance except 
for us and as something that with or without reasons the universe 
has produced and therefore for the moment has sanctioned. We 
must be serious in order to get work done, but when the usual 
Saturday half holiday comes I see no reason why we should not 
smile at the trick by which nature keeps us at our job. It makes 
me enormously happy when I am encouraged to believe that I have 
done something of what I should have liked to do, but in the 
subterranean misgivings I think, I believe that I think sincerely, 
that it does not matter much. This is private talk, not to be quoted 
to others, for one is shy and sensitive as to one’s inner convictions, 
except in those queer moments when one tells the world as poets 
and philosophers do. I am writing under difficulties for want of 
time, and because the great English Strike fills me with sadness and 
apprehension. I am wondering if my friends there will suffer and 
whether that noble people is facing ruin. This, like our other ups 
and downs is but for a little while in world history, but the mo¬ 
ment has its right to sorrow, however much one may look beyond. 
I hope I shall live to see you here or in the country. It gives me 
joy to have your affection and to anticipate fine things for you. 

Ever sincerely yours, 

n. W. HnT.TVJirs 
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Beverly Farms, Massachusetts 
August 26, 1^26 

My DEAR Wu, 

Your letter comes none too early. For with my ignorance of con¬ 
ditions in China I had begun to feel anxious. It is most consoling 
to hear that evei7thing is going well with you, and it touches and 
delights me that your affection has not grown dim with time and 
absence, I come at once to your essay. But I begin with a pre¬ 
liminary. Since I last wrote, I think, I have read Stammler’s book, 
I don’t want to run the risk of repeating what I may have said be¬ 
fore and therefore will only say a word. T did not find it instructive. 
I liked your appendix better than anything else in it. The body 
of the book seems to me to elaborate the obvious in scholastic 
language or maintain propositions that I don’t believe. And I 
can’t help feeling that the German method of over-systematizing 
has too much influence on you. To name the most august, Kant’s 
and Flegel's systems seem to me to have gone into the waste-paper 
basket. They each had profound apergus here and there, and 
these were their real contributions, and the world would have been 
less bothered and bored if they had stopped with them. You may 
remember Schopenhauer’s remark that of Kant’s categories cause 
and effect was genuine and the rest was blind windows put in for 
architectural effect. I-Iow I hate to say anything discouraging to 
you, but I do not perceive in what you have written anything 
likely to influence profoundly, as you expect, the development of 
legal science. Perhaps your phrase legal sciejice indicates the be¬ 
ginning of our divergence. Formerly at least you were inclined with 
your German teacher to believe in a priori ultimates. I don’t, except 
in the limited sense of human can*t helps in the way of thinking, 
which may or may not have cosmic validity. I don’t believe that 
it is an absolute principle or even a human ultimate that man al¬ 
ways is an end in himself — that his dignity must be respected, etc. 
We march up a conscript with bayonets behind to die for a cause 
»he doesn’t believe in. And I feel no scruples about it. Our morality 
seems to me only a check on the ultimate domination of force, just 
as our politeness is a check on the impulse of every pig to put his 
feet in the trough. When the Germans in the late war disregarded 
what wc called the rules of the game, I don’t see there was any- 
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can. So when it comes to the development of a corpus juris the 
ultimate question is what do the dominant forces o£ the com¬ 
munity want and do they want it hard enough to disregard what¬ 
ever inhibitions may stand in the way. If a given community has 
a definite ideal, for instance, to regulate itself so as to produce a 
certain type of man, other communities would have a different one 
— and that community might change in a hundred years. But 
suppose the ideal accepted, there would be infinite differences of 
opinion as to the way in which it was to be achieved, and the law 
of a given moment would represent only the dominant will of the 
moment, subject to change on experiment or for deeper reasons. 
But I am beginning too far back. You assume a body of law in 
force and start to formulate the principles of juristic development. 

I should think the only principles worth talking about were the 
existing notions of public policy. How those notions have changed 
and still change I don’t need to illustrate to you. I can’t say that 
I find much illumination in the thought that analogy and hypothe¬ 
sis are used for justification in the law and for explanation in 
physical science. vSupposing it is true it does not seem to me to 
tell much, and personally I should not speak of justification which 
presupposes an absolute criterion, whereas I should think that 
the only problem was: does this decision represent what the law¬ 
making power must be taken to want. Taking it this way, you may 
say, your distinctions still are valid. I am willing to assume it but 
I do not see that they reveal anything helpful or new. It seems to 
me to be superfluous systematizing and hashing. That decisions 
follow earlier decisions that are not identical on the ground that 
the policy implied covers the present case is well known. The 
process is understood and I don’t see what is gained by a new 
ticket upon them. That the consequences are to be weighed is 
equally familiar. I always should be sorry if I could not get any 
reason more definite than in consonance with our sense of justice, 
but whether it was that or some more definite policy (i.e. law¬ 
maker’s desire) to be derived from statutes or earlier cases, the 
consideration of consequences is a most familiar basis of argument. 
I think the word juralogical is bad —it unites a Latin (Jus) with 
a Greek (logos) root. I should rather think, if used, it should be 
jurilogical, and I hardly see the need of it. I omit some remarks on 
the notes that occurred to me — thev show vonr lenrninir. T shall 
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that he -will see more than I do in the work. I repeat that I hate 
to write cliscouragingly, but you ask me to give you a serious opin¬ 
ion and ich kann nichi aiidcrs. If the essay had not taken all the 
discourse I should talk about Holding’s History of Modern Phi- 
losophy which I have been reading with pleasure and add a few 
words as to why I think what he and his like call the “problem of 
evil” a humbug and putting the problem in the wrong place. 

I shall ask Pound to write either to you or to me after reading 
your essay, and T shall be very glad if I see you again, but we both 
must remember that I am cighty-five. 

Ever sincerely yours, 

O, W. Holmes 

Ja 72 uary 27, 

My dear Wu, 

Your letter gives me the happiness that you anticipated in telling 
me that you have been appointed Judge of so important a Court, To 
have evcrytlung exactly as I could have wished I should like you to 
luivc had a little experience in practice, but you will get hold of the 
actualities, and that is what I want to see happen to you. I would 
much rather sec you deciding cases and realizing how the law 
lakes hold of people in life than continuing to speculate before 
you have taken in a lot more raw material. You write as if you 
might be Mr. Emerson in Concord and refer in no way to dis¬ 
turbed conditions in your country. It may be philosophical ab¬ 
straction. It may be that they do not affect you. The echoes that I 
hear make me a little uneasy on your account, but I hope that 
there is no real ground for apprehension. I am as ignorant as a 
cliild about it, 

At your suggestion I read Dewey’s Experieiice and Nature, I 
began it sceptically in spite of what you said, but I agreed with you. 
I was very much impressed by it, although it seemed to me as badly 
written as possible. I could not have given an account of any page 
or chaj)tcr and yet he seemed to me to have more of our cosmos in 
his head than I ever had found in a book before. I think I may 
read it over again in the cITort to render my knowledge articulate. 
You seem to me right in calling it a great book. I haven't much 
else to rcj)ort in the way of reading. Professor Redlich dined here 
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and — which I have done with pleasure. Fie has taken 

the time to live into the classics and his reverence and enthusiasm 
are contagious. If I have the time I am expecting, I shall read a 
play of Euripides and a little Ovid. I suspect somehow a want of 
the hard steel underneath in Gilbert Murray but he thinks and 
perceives and takes life in a lofty way, and writes I might almost 
say charmingly. In the main I have been listening to arguments 
and turning out decisions — one or two involving interesting points 
of theory — the average having no more than the interest that 
every decision has, but that is considerable to the one who writes 
them. 

How should I address you on a letter? The Flon’ble or Prof. I 
shall stick to the latter until you tell me that you are established. 
In between 6 and 7 weeks, if I count right, I shall be 86. I re¬ 
member my father, when he was younger than I am (indeed he did 
not live to quite my present age), saying “the time will come when 
you will hold me up to the light and see the light through me 
(that is from the thinness of age) but I shall not know it.“ I feel 
something of that self-distrust of age, but not enough to discourage 
me from keeping on. I once thought, perhaps you remember, that 
you would have got over your present feeling for me before this. 
I am proud that you have not and am confident now that how¬ 
ever you may change in the future you will remember your old 
friend in a way that would not give him pain if he knew it. It 
proves your constancy more than my merit but it is very en¬ 
couraging and touching. 

Affectionately yours, 

O. W. Holmes 

Beverly Farms, Massachusetts 
June 2ij 1^28 

My dear Wu, 

... As you see, the term has finished and I am in the country 
with relative leisure. It has been a very busy eight months, hardly a 
half hour when I didn*t feel that there was something waiting to 
be done. I have written more dissents than I liked to this term, but 
they are dissents from decisions that I regretted and as to which I 
felt deeply. I am reading a very interesting book •— Parrington^s 
Main Currents of American Thought which I find full of instruc* 
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ginning, but displeasing to me from a sort of dogmatic implica^ 
tion of the obvious connection of views that I don’t share. He 
seemingly has followed the suggestion of Beard that really the 
adoption of the Constitution was due to the moneyed interests and 
I don’t readily give up the belief that Washington and the rest 
had for their dominant motive a patriotic desire to see a powerful 
nation take the place of squabbling states. If the change helped 
their investments, I should suppose that it ivas because they in¬ 
vested in the belief that what they thought best would come to 
pass, not that they talked patriotism because they had invested. 
Also, if there is a form of speech for which I have less sympathy 
than another it is talk about “exploitation,” as a hostile characteri¬ 
zation of modern commercial life, and an implication that dom¬ 
inant brains are to blame. I think it is drivelling cant and I have 
a standing war with my dear friend Laski, as to his passion for 
Equality, with which I have no sympathy at all. Yet in my youth I 
was an abolitionist and shuddered at a Negro Minstrel Show, as 
belittling a suffering race and I am glad I was and did. Well, my 
dear boy, I could ramble on if you were here, but this is enough 
for writing, especially as there are those who say that my Ms. is 
[not] good to read. I tell my brethren when they complain that 
they ought to go to a night school. Awaiting for the news. 

Ever sincerely yours, 

O. W. Holmes 

Beverly Farms, Massachusetts 
July I, ip2p 

My dear Wu, 

A good letter from you comes today and I like your talk in it, 
except that I am more than surprised at what you say about 
Ehrlich although your criticisms may be just. I thought one book 
of his about the best of modern books on legal subjects. I am 
tickled by the “healthy sense of justice” business. I have said to 
my brethren many times that I hate justice, which means that I 
know if a man begins to talk about that, for one reason or another 
he is shirking thinking in legal terms. 

Cardozo I am sure that I should really love if I knew him better. 
I not only owe to him some praise that I regard as one of the chief 

U P/i Kilt- l-ioiz/a Qlirlt SPTlSlflVP dcllCaCV in 
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regard. All who know him seem to give him a superlative place. I 
have seen him but once, and then his face greatly impressed me. 
I believe he is a great and beautiful spirit. These things still in¬ 
terest me, but I regard myself substantially as finished. You may 
have heard before this of the death of my wife, which not only 
takes away a half of my life but gives me notice. She was of the 
same age as I and at 88 the end is due. I may work on for a year 
or two, but I cannot hope to add much to what I have done. I am 
too sceptical to think that it matters much, but too conscious of 
the mystery of the universe to say that it or anything else does 
not. I bow my head, I think serenely, and say as I told some one 
the other day, O Cosmos — Now lettest thou thy ganglion dissolve 
in peace. 

I hope that I shall live to see you here. 

Yours always, 

O. W. Holmes 


March 14, 

My dear Wu, 

Thank you for your letter. I have been wondering about you 
and whether things were going well, I canh give you an adequate 
answer because writing has become difficult to me. I have no other 
reason than 91 years. Perhaps you know that shortly before my 
last birthday I resigned my seat on the Bench. I am well but don't 
want to do any work at present. My secretary reads to me some 
philosophy and economics but more modern stories. With a 
daily drive and long hours in bed, calls made upon me and .some 
necessary letters, I find my hands full. Frankfurter was quoted the 
other clay for a suggestion that I might write a book about the law. 
1 can think of a first sentence, but after that I .should like to study 
and I doubt if I shall study any more. At all events I mean to take 
life easy for a time. 

Since I began this I have had a call from Cardozo. I think you 
would love him as I do and have from the first moment I saw him 
— a beautiful spirit. 

Affectionately yours, 

O. W. Holmes 
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TO LADY POLLOCK 

Beverly Farms, August 12j 

Dear Lady Pollock: 

While I was taking my lesson sonie friends of mine walked by 
and with them a girl with a roving eye who seemed to take more 
notice than the usual tame bird. So the next day, to wit, after be¬ 
ginning this letter, I strolled up to my friend’s house and soon was 
at it hammer and tongs with m’mselle. Of course she had been 
brought up in London, though of an American mother. You may say 
what you like about American women — and I wonh be unpatriotic 

— but English women are brought up, it seems to me, to realize 
that it is an object to be charming, that man is a dangerous animal 

— or ought to be and that a sexless bonhomie is not the ideal 
relation. I always say you can get your tragedy of any desired 
length in England, from thirty seconds to a lifetime. I had one 
adorable one of twenty-nine minutes by the watch. At the end of 
that time I started for my train. Woman I’d had a glimpse of in 
London — walk. She sat on a style, I below her, gazing into her 
eyes — then, “remember this lane,” “while memory holds its seat, 
etc.” “Adieu.” And I still do and ever shall remember her, and 
I rather think she does me a little bit. What imbecilities for an 
old fellow to be talking. But it one knows his place and makes 
way for younger men when he isn’t sure, it is better perhaps not 
quite to abandon interest in the sports of life. . . . 

Your affectionate friend, 

O. W. Holmes 


TO SIR FREDERICK POLLOCK 

Boston, Feb. {September?) 2^, ipoi 

Dear Fred: 

I am just back from this week’s circuit and must vent a line of 
unreasoning — rage I was going to say — dissatisfaction is nearer. 
There have been stacks of notices of me all over the country and 
the immense majority of them seem to me hopelessly devoid of per- 
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of American ignorance. I had to get appreciation for my book in 
England before they dared say anything here except in one or two 
quarters. There were one or two notable exceptions. And now' as 
to my judicial career they don’t know much more than that I took 
the labor side in Vegelahn v. Gimtner and as that frightened 
some money interests, and such interests count for a good deal 
as soon as one gets out of the cloister, it is easy to suggest that the 
Judge has partial views, is brilliant but not very sound, has talent 
but is not great, etc., etc. It makes one sick when he has broken 
his heart in trying to make every word living and real to see a lot 
of duffers, generally I think not even lawyers, talking with the 
sanctity of print in a way that at once discloses to the knowing 
eye that literally they don't know anything about it. 

Believe me I am not exaggerating. 

The legal periodicals are generally in vacation. I hope some 
one of them may have an intelligent word, but you can understand 
how at a moment of ostensible triumph I have been for the most 
part in a desert — when I hoped to see that they understood what 
I meant, enough not to bully me with Shaw, Marshall and the 
rest. If I haven't done my share in the way of putting in new and 
remodeling old thought for the last !30 years then I delude myself. 
Occasionally some one has a glimpse — but in the main damn the 
lot of them. This is a confidential ebullition of spleen to an in¬ 
timate which will do me good. I ought to be doing other things 
but first stopped for a moment to unpack my heart. 

Yours, 

O. W. H. 

Washington, May 2^, ipo6^ 

Deati Pollock: 

... I have finished my (presumably) last case and am free to 
answer at once. Brooks Adams sent me the book you mention and 
Bigelow also wrote to me about it.^ I acknowledged it at once with 
necessary excuses but read it later and felt the same embarrass¬ 
ment that you do. Bigelow is a good and most creditable creature, 

^In Holmes’s Journal for 1906 appears, ** Central nation and the Law [1906] 
(Melville M. Bigelow, Brooks Adams el at) A brief account of Adams' early 
association with Holmes and Bigelow may be found in Adams* "Melville M. 
Bicrplow.” 1 Bnatnn Universit'v Law Rev. 168 
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but you naiist have noticed before now that he never hits the first 
rate and that at times he assumes an air of significance hardly war¬ 
ranted by the facts. I couldn't see that he had anything important to 
say. Brooks Adams I still find it hard to formulate with confidence 
of justice. I have known him from boyhood. I have found him 
more .suggestive than almost anyone, generally with propositions 
which I don't believe, and yet I still don’t quite know what to 
say or think. He will hand you out a statement with an august air, 
and you can't tell whether it is the result of ten years' study or a 
fellow told it to him just before he met you —or for the matter 
of that whether you didn’t tell it to him yourself within half an 
hour. Whatever matter he is interested in, generally a question of 
property, a brief history of the world winds up with his solution. 
I imagine that dissatisfaction with the treatment of Spokane, where 
he had land, has stirred him up on the rate bill, and you hear 
the echo of his grievances in his first chapter.^ This of course can’t 
be said. I thought his customary picture of a class gradually rising 
through self protection to knocking the one previously dominant in 
the head was amusing and not without stimulating power. On the 
other hand I think his talk about the world being slaves to the man 
who commands the necessaries of life, rot. If Jim Hill (the great 
railroad man) does not follow the economically necessary course he 
comes to grief. I remember what a very able man who made a for¬ 
tune on the Stock Exchange once said to me. “They talk about our 
leading the procession — we only follow it ahead like little boys. If 
we turn down a side street it doesn’t." Under modern conditions the 
crowd presents the inevitable to itself as the fiat of some great man, 
and hates him, but it is very silly. Brooks at present is in a great stir 
and thinks a world crisis is at hand, for us among others, and that 
our Court may have a last word as to who shall be master in the 
great battle between the many and the few. I think this notion 
is exaggerated and half cracked. But I don’t read the papers or 
otherwise feel the pulse of the machine. I merely speculate. My 
hobby is to consider the stream of products, to omit all talk about 
ownership and just to consider who eats the wheat, wears the 
clothes, uses the railroads and lives in the houses. I think the crowd 
now has substantially all there is, that the luxuries of the few are 
2 The first of the two lectures by Adams was entitled “Nature of Law: 
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a drop in the bucket, and that unless you make war on moderate 
comfort there is no general economic question. I agree however 
that there are great wastes in competition, due to advertisement, 
superfluous reduplication of establishments, etc. But those are 
the very things the trusts get rid of. But I am wandering far afield. 

I think I should damn with faint praise — recognizing the streak 
of suggestiveness in B. A. and the unpretentious virtues of Harri- 
man (who is original in his book on Contract) and Haines.^ 1 still 
have not read your notes to Maine because since they have ar¬ 
rived I have been constantly loaded with work. I have read a 
part with the expected pleasure and profit, and ever recurring 
wonder at your accomplishments. . . . We adjourn next Monday. 
Dinner to Brown,^ who retires, on the 31st 8c then freedom and 
Beverly Farms as soon as we like — one of the first clays in June. . . . 
It has been a satisfactory year, although I have had comparatively 
few cases that had a very general interest. There is always the fun 
of untying a knot and trying to do it in good compact form. By 
the by —I ought to tell you that in Commonwealth v. PierceJ^ cited 
on p. 432 of Torts, 7th Ed., I struck out “personal equation or“ 
to please some one or more of my brethren, before the case went 
into the reports,^ although it was printed with the words in some 
of the periodicals, I think Amer, Law Register, e.g, I got them in 
however in The Germanic, 196 U. S. 589, 596.'^ One of time’s 
revenges, . . . 

Yours ever, 

O. W, Holmes 


8 Edward A. Harriman’s lecture was entitled “Law as an Applied Science”; 
the paper by H. S. Haines, “An Object-Lesson in Extension; Rate Making/’ was 
the final lecture in the volume. 

^ Henry Billings Brown. 

“138 Mass. 165, 176 (1884). 

°At the page to which Holmes refers, Pollock had quoted from Holmes’s 
opinion in Commonwealth v. Pierce: “If a man’s conduct is such as would be 
reckless in a man of ordinary prudence, it is reckless in him. Unless he can 
bring himself within some broadly defined exception to general rules, the law 
deliberately leaves his personal equation or idiosyncrasies out of account, and 
peremptorily assumes that he has as much capacity to judge and foresee con¬ 
sequences as a man of ordinary prudence would have in the same situation.” 
(Italics added.) 

7 In discussing negligence in The Germanic, Holmes, for the Court, said, “The 
standard of conduct, whether left to the jury or laid down by the court, is an 
external standard, and takes no account of the ncrsonal eonation of the man 
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Washington, Februmy 26, 1^11 

Dear Pollock: 

Leonhard sent me his essay.^ He translated my book into Ger¬ 
man but found trouble in getting a publisher. I believe he has 
lectured on it. But I have not done more than glance at his dis¬ 
course as I don't read German as easily as you do. I ^vrote to you 
apropos of your contribution. The few odd minutes I have had 
to spare I have given to Plato, recurring to his Symposium after 
fifty years; with a translation alongside I hnd the Greek easy. My 
successive reflections have been these: Plow natural they talk. But 
it is the *Tirst intention" common to the classics. They have not 
a looking glass at each end of their room, and their simplicity is 
the bark of a dog, not the simplicity of art. But they seem to say 
things that no human being really would say and think. But that 
criticism shows how small a part of tlie held of human possibilities 
any one man realizes. On the other hand, platitudes. But is not 
this simply an illustration of the flatness of an original work 
when it has wi'ought its ejects and been followed by centuries — 
millennia —of development, so that we take for granted what it 
took a man of genius to say? More specifically, just as Christianity 
is taken to have brought a new note of love into the world, was 
not Plato the first to make articulate the high idealizing that we 
recognize as the best thing in man? No doubt the divine gossip — 
Aristophanes hindered from discoursing by the hiccups — and 
Alcibiacles more or less drunk describing Socrates — have done 
much toward floating the dialogue down to us, but is there not a 
more portentous significance in it, of the kind I mention? 1 am 
not quite sure. When I have finished it I may reach conviction. 

If I didn't believe that socialism rested on dramatic contrasts 
and not on a serious consideration of what changes it could be 
expected to make in the nature or distribution of the stream of 
products, I should listen to it with more respect. But the argument 
never gets much farther than look at the big house and the little 
one. It never becomes quantitative, asking how much does the 
tax levied by the rich for the pleasures of the few amount to. Also 

1 Presumably, Rudolf Leonhard, '*Ein Amerikanisches Urleil ilher die Deut¬ 
sche Besiizlehrey in feslschrift Otto Gierke (191 0 » P* ^ 9 * essay was 

concerned willi Holmes’s discussion of po.ssession in his Common Law. Pollock 
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it never proposes to begin by taking life in hand, which seems to 
me the only possible starting point for an attempt at social renova¬ 
tion. K. T. V. . . . 

Yours ever, 

O, W. H, 

I shall be 70 March 81 but I probably have said it more than once 
as it impresses one. 


Washington, April 5, 

Dear Pollock: 

... 1 am glad that the hitches in Jack’s coming over are coming 
to an end. You know that I have sympathized with you both, but 
I didn’t dare to write while you were in doubt. I am beginning to 
get stupid letters of protest against a decision that Debs, a noted 
agitator, was rightly convicted of obstructing the recruiting service 
so far as the law was concerned. I wondered that the Government 
should press the case to a hearing before us, as the inevitable result 
was that fools, knaves, and ignorant persons were bound to sa) 
he was convicted because he was a dangerous agitator and dial 
obstructing the draft was a pretence. Flow it was with th^ Jur) 
of course I don’t know, but of course the talk is silly as to us 
There was a lot of jaw about free speech, which I dealt with some 
what summarily in an earlier c^lsq — Schenck v. C/. S. . . . alsc 
Frohtoerh v. U. 5 . . . , As it happens T should go farther probabb 
than the majority in favor of it, and 1 daresay it was partly on tha 
account that the C. J. assigned the case to me. 

Your mention of Boethius made me want to get it but our bool 
sellers in this one horse place no longer keep the Loeb series, ' 
believe I have mentioned before what a shame I think it that suci 
a good plan should be so spoiled by not giving critically accurat 
translations. As to Harlan’s qualified concurrence in Kawananakoi 
V. Polyblank, that sage, although a man of real power, did no 
shine either in analysis or generalization and I never troubled m’j 
self much when he shied. I used to say that he had a powerfu 
vis? the jaws of which couldn’t be got nearer than two inches to eacl 
other. 

For the moment my work is done and I hope for a little leisur 
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and Frankfurter. Do you know anything about him in Oxford? 
People in Boston ^ seem to have got the idea that he is a danger¬ 
ous man (they used to think me one). I don't know whether be¬ 
cause he is inspired by Figgis ^ more or less in his discourse on 
sovereignty or because (as I am told) his wife has written some 
come-out or subversive articles — I know not what. I have had the 
greatest pleasure in his conversation as he is a portent of knowl¬ 
edge though still very young. There is also a prejudice against 
Frankfurter; I think partly because he (as well as Laski) is a 
Jew. I believe him to have been very valuable as a stimulus in 
the Law School,® but Boston is nothing if not critical. It never oc¬ 
curs to me until after the event that a man I like is a Jew, nor 
do I care, when I realize it. If I had to choose I think I would 
rather see power in the hands of the Jews than in the Catholics’,— 
not that I wish to be run by either. I have let the League go its 
way without much study. I have my hands full and am too old 
and too busy to take a part, and futile worry is waste. 

I got a rattling good French book on Rembrandt's etchings the 
other d^y—CoppieTj the author."^ Just now I am looking a gift 
horse in the mouth and trying to ascertain whether an Ostade is 
first, second, or third state: also I read with great interest Rhodes’s 
History of the Civil —a real work of art I think — although 
I hate to read about those times and read this only because his 
sister sent it to me. My love to Lady Pollock. 

Yours ever, 

O. W. H. 

Washington, May 26, jp/p 

My dear F. P,: 

What an aggravising (a good child’s word) cuss you are I To 
give me your admirable aphorisms and leave me -- me who have 
so little time here to read anything but records — to guess what 

1 Laski was a lecturer and instructor in History at Harvard University, 
1916-1980. 

2 Rev. Jolin Neville Figgis (1866-1919). F/ggis, a distinguished churchman and 
political philosopher, was largely concerned with the conflicts between church 
and state, and was insistent upon the value and significance of the independence 
of church from state. 

® Felix Frankfurter had been appointed Professor of Law at the Harvard 

T.nw Srlionl in tni/i. 
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inspired them. I haven’t the slightest idea, I have just read Marvin, 
The Century of Hope, an interesting conspectus of the modern 
period inspired by a rather deeper belief in the spiritual signiR- 
cance of man than I am able to entertain and a consequently greater 
faith in the upward and onward destiny of the I'ace. But the note 
of hope is the best for achievement and so the book seemed to 
me worth writing and reading. Laski suggested it to me and then 
sent to me Graham Wall as's Life of Francis Place which I have 
begun. Until I read the first mentioned volume I am afraid I never 
heard of Place. . . . To recur to your aphorisms and to avoid a 
possible misinterpretation of my criticism of Marvin: I fully agree 
to the niilla in Deo Vaniias—in the sense of the little article that 
I sent to you some time ago.^ I only don’t believe, i.e. have no 
affirmative belief, that man was necessary to God in order to find 
out that he existed (if the cosmos wears a beard, as to which I 
have no opinion). It seems to me probable that the only cosmic 
significance of man is that he is part of the cosmos, but that seems 
to me enough. 

Brandeis the other day drove a harpoon into my midriff with 
reference to my summer occupations. He said you talk about im¬ 
proving your mind, you only exercise it on the subjects with which 
you are familiar. Why don't you try something new, study some 
domain of fact. Take up the textile industries in Massachusetts 
and after reading the reports sufficiently you can go to Lawrence 
and get a human notion of how it really is. I hate facts, I always 
say the chief end of man is to form general propositions — adding 
that no general proposition is worth a damn. Of course a general 
proposition is simply a string for the facts and I have little doubt 
that it would be good for my immortal soul to plunge into them, 
good also for the performance of my duties, but I shrink from 
the bore — or rather I hate to give up the chance to read this and 
that, that a gentleman should have read before he dies. I don't re¬ 
member that I ever read Machiavelli’s Prince — and I think of the 
Day of Judgment. There are a good many worse ignorances than 
that, that ought to be closed up. I don’t know how it will come 
out. The spring here is enchanting. Since the last sentence I have 
been over in Georgetown witli my wife and had a glimpse of the 
park — noble oaks — the air full of the smell of box and roses and 
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what Bob Barlow “ once called the yelling of birds. Really if a 
glance at the New Repttblic had not thrown the customary gloom 
over life it would seem fair once more. With which I close my 
potato-trap — for speech — to open it again to take in luncheon. . . . 
My work is done for the moment and there can’t be much more 
of any sort before vacation. 

Yours ever, 

O. W. Holmes 

Washington, February p, ip2i 

Dear F. P.; 

A good letter from you, just after reading Theodore Roosevelt 
if His TimCj a class of work that I eschew. Of course I pretty well 
made up my package about him a good while ago, and I don't think 
I was too much disturbed by what you admit to and what was 
formulated by a Senator in his day, thus: "What the boys like 
about Roosevelt is that he doesn't care a damn for the law." It 
broke up our incipient friendship, however, as he looked on my 
dissent to the Northern Securities case as a political departure (or, 
I suspect, more truly, couldn't forgive anyone who stood in his 
way). We talked freely later but it never was the same after that, 
and if he had not been restrained by his friends, I am told that he 
would have made a fool of himself and would have excluded me 
from the White tlouse —and as in his case about the law, so in 
mine about that, I never cared a damn whether I went there or 
not. Fie was very likeable, a big figure, a rather ordinary intellect, 
with extraordinary gifts, a shrewd and I think pretty unscrupulous 
politician. Fie played all his cards — if not more. R. i, p. 

Flohfeld was as you surmise an ingenious gent, taking, as I 
judge from flying glimpses, pretty good and keen distinctions of 
the kind that are more needed by a lower grade of lawyer than 
they are by you and me. I think all those systematic schematisms 
rather bores; and now Kocourek in the Illinois Laxv Rev, and 
elsewhere adds epicycles — and I regard him civilly but as I have 
written don't care much for the whole machinery. I even doubt the 
profit of the terminology of rights (the hypostasis of a prophecy) ; 
as Flohfeld u.sed to crack me up naturally I thought well of him, 
but his industry was not of a kind that I should give much time to. 

T tnrkV nvincy nf vmir man \/innD’rPf1nfT’s npw 
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book/ It gave me the impression of the Chinaman who ran three 
miles to jump over a hill — but I just looked, yawned and passed on 
Well, my Frederick, shortly after you receive this I shall hav« 
turned the eighty corner. I was so much pleased with a notice b) 
Cohen of my book in the New Republic ^ that I thought I might dc 
up the past into a package —have it insured by Cohen as valuablt 
and pass the residue of my life in such amusement as 1 could find 
But the moment you turn a corner you see another straighi 
stretch ahead and there comes some further challenge to youi 
ambition — were it only that, that I probably have mentioned tc 
you from my youth, of being carried in a civic procession as 2 
survivorl My love to Lady Pollock. 

Yours ever, 
O. W. Holme; 

I take Punch. 


Washington, April 2, ip2( 

My dear Pollock: 

It is a month from the date of your last letter and must be tw( 
or three weeks since I sent a bulletin. 

I was overwhelmed with letters, telegrams, and papers on am 
after my birthday, and they with my work drove me to the limi 
of my powers. I was surprised and no little pleased at some of th< 
articles. But that is over now and for the rest of this and nex 
week I am as near the feeling of leisure as I am likely to get, 
need it and mean to be as idle as I can. The only book I read, a 
odd minutes, is Florace Walpole’s Correspondence — just the thinj 
for such moments. He once in a while is surprisingly ahead of hi 
beef-eating contemporaries, and his style is so pleasant that on 
can read on indefinitely without fatigue. For all round, I thin: 
you might put him at the head of English letter writers, of cours 
Charles Lamb is more pungent and has more genius, and ver 
possibly Byron whom I don’t remember so well, but take the worh 
he tells you about and the way he tells it, I think one could rea 
him longer with undiminished pleasure. But, oh, my dear Po' 
lock, I began talking about leisure and since I began this lette 

1 Outlines of Historical Jurisprudence (Vol, 1, 1020) . 
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three opinions have come in that I must read carefully, and a man 
has called to jaw with me about writing something to be en¬ 
grossed on parchment and put under a corner stone! (a decent chap 
though) and one of my brethren is coming later, and I have a 
polite letter from Belgium with a signature that I can’t read but 
concerning which I must consult the Belgian Embassy. I may say 
with Betsy Prig — leisure, I don’t believe there’s no sich a person. 
Even when I am ready to be idle I say to myself what duty am I 
neglecting? I turn to your last letter. I think I met your brother 
in former days but I knew only his name. You speak for the need 
of a certain modicum of intelligence for justice. It seems to me 
that the whole scheme of salvation depends on having a required 
modicum of intelligence. People are born fools and damned for 
not being wiser. I often say over to myself the verse “O God, be 
merciful to me a fool/' the fallacy of which to my mind (you 
won’t agree with me) is in the “me," that it looks on man as a 
little God over against the universe, instead of as a cosmic ganglion, 
a momentary intersection of what humanly speaking we call streams 
of energy, such as gives white light at one point and the power of 
making syllogisms at another, but always an inseverable part of 
the unimaginable, in which we live and move and have our be¬ 
ing, no more needing its mercy than my little toe needs mine. It 
would be well if the intelligent classes could forget the word sin 
and think less of being good. We learn bow to behave as lawyers, 
soldiers, merchants, or what not by being them. Life, not the 
parson, teaches conduct. But I seem to be drooling moralities and 
will shut up and go up to the Belgian Embassy as I said. My 
love to Lady Pollock. 

Yours ever, 

O. W. H, 

Beverly Farms, June 20, 1^28 

My dear young Frederick: 

It is good to see your handwriting again and to welcome you 
back from your youthful larks —my time for them has gone by. 
The fatigue of Washington to Boston and Boston to Washington 
is enough for me, and I walk very little. I am interested by what 
you tell of Charybdis and the truant Scylla. I dissented in the case 
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book.^ It gave me the impression of the Chinaman who ran three 
miles to jump over a hill — but I just looked, yawned and passed on. 

Well, my Frederick, shortly after you receive this 1 shall have 
turned the eighty corner. I was so much pleased with a notice by 
Cohen of my book in the New Republic ^ that I thought I might do 
up the past into a package — have it insured by Cohen as valuable 
and pass the residue of my life in such amusement as I could find. 
But the moment you turn a corner you see another straight 
stretch ahead and there comes some further challenge to your 
ambition — were it only that, that I probably have mentioned to 
you from my youth, of being carried in a civic procession as a 
survivorl My love to Lady Pollock. 

Yours ever, 

O, W. Holmes 

I take Punch. 


Washington, April 2, 1^26 

My dear Pollock: 

It is a month from the date of your last letter and must be two 
or three weeks since I sent a bulletin. 

I was overwhelmed with letters, telegrams, and papers on and 
after my birthday, and they with my work drove me to the limit 
o£ my powers. I was surprised and no little pleased at some of the 
articles. But that is over now and for the rest of this and next 
week I am as near the feeling of leisure as I am likely to get. I 
need it and mean to be as idle as I can. The only book I read, at 
odd minutes, is Florace Walpole’s Correspondence— just the thing 
for such moments. He once in a while is surprisingly ahead of his 
beef-eating contemporaries, and his style is so pleasant that one 
can read on indefinitely without fatigue. For all round, I think 
you miglit put him at the head of English letter writers, of course 
Charles Lamb is more pungent and has more genius, and very 
possibly Byron whom 1 don’t remember so well, but take the world 
he tells you about and the way he tells it, I think one could read 
him longer with undiminished pleasure. But, oh, my dear Pol¬ 
lock, I began talking about leisure and since I began this letter 

^Outlines of Historical Jurisprudence (Vol. 1, 1920). 
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three opinions have come in that I must read carefully, and a man 
has called to jaw with me about writing something to be en¬ 
grossed on parchment and put under a corner stone! (a decent chap 
though) and one of my brethren is coming later, and I have a 
polite letter from Belgium with a signature that I can't read but 
concerning which I must consult the Belgian Embassy. I may say 
with Betsy Prig — leisure, I don't believe there's no sich a person. 
Even when I am ready to be idle I say to myself what duty am I 
neglecting? I turn to your last letter. I think I met your brother 
in former days but I knew only his name. You speak for the need 
of a certain modicum of intelligence for justice. It seems to me 
that the whole scheme of salvation depends on having a required 
modicum of intelligence. People are born fools and damned for 
not being wiser. I often say over to myself the verse “O God, be 
merciful to me a fool," the fallacy of which to my mind (you 
won’t agree with me) is in the "me," that it looks on man as a 
little God over against the universe, instead of as a cosmic ganglion, 
a momentary intersection of what humanly speaking we call streams 
of energy, such as gives white light at one point and the power of 
making syllogisms at another, but always an inseverable part of 
the unimaginable, in which we live and move and have our be¬ 
ing, no more needing its mercy than my little toe needs mine. It 
would be well if the intelligent classes could forget the word sin 
and think less of being good. We learn how to behave as lawyers, 
soldiers, merchants, or what not by being them. Life, not the 
parson, teaches conduct. But I seem to be drooling moralities and 
will shut up and go up to the Belgian Embassy as I said. My 
love to Lady Pollock. 

Yours ever, 

O. W. H. 

Beverly Farms, June 20,1^28 

My dear young Frederick: 

It is good to see your handwriting again and to welcome you 
back from your youthful larks — my time for them has gone by. 
The fatigue of Washington to Boston and Boston to Washington 
is enough for me, and I walk very little. I am interested by what 
you tell of Charybdis and the truant Scylla. I dissented in the case 



evidence as based on its being obtained by unetnical means (hor¬ 
rid phrase), although he adds Sc by a misdemeanor under the Ia%vs 
of Washington.^ I said that the State of Washington had made it a 
crime and that the Government could not put itself in the position 
of offering to pay for a crime in order to get evidence of another 
crime. Brandeis wrote much more elaborately, but I didn’t agree 
with all that he said.^ I should not have printed what I wrote, how¬ 
ever, if he had not asked me to. I am reading an able book: Farring¬ 
ton, Main Currents in American Thought^ which gives a very in¬ 
teresting picture, or rather analysis, of the elements at work from 
the beginning. But I shall not easily believe the thesis running 
through it and started by earlier works of Beard (An Economic 
Interpretation of the Constitution, etc.) to the effect that the Con¬ 
stitution primarily represents the triumph of the money power over 
democratic agrarianism 8c individualism. Beard I thought years ago 
when I read him went into rather ignoble though most painstaking 
investigation of the investments of the leaders, with an innuendo 
even if disclaimed. I shall believe until compelled to think other¬ 
wise that they wanted to make a nation and invested (bet) on the 
belief that they would make one, not that they wanted a powerful 
government because they had invested. Belittling argumenis always 
have a force of their own, but you and I believe that high-minded¬ 
ness is not impossible to man. The result is that 1 am not taking 
unmixed pleasure in one pf the ablest and most instructive books 
that I have read for a long time. I have brought with me Bertrand 
Russell’s Philosophy, but that must wait till I have finished Far¬ 
rington’s second volume. I have let in a little sweetness and light by 
reading en passant, But Gentlemen Marry Brunelies, a sequel to 
Gentlemen Prefer Blondes, with which perhaps you improved your 
mind, But sexual talk or innuendo is displeasing from a woman, I 

1 Olmtead v. U. S,j 277 U, $., p. 4G6. (See above, p. 359,) 

2 In his dissenting opinion Justice Ib'andci.s stated iliat the tapping of 
telephone wires and the use of evidence so obtained violated tlic constitutional 
provisions against unreasonable searches and seizures (4th Amendment), and 
against compelling a person in a criminal case to become a witness against 
himself (5th Amendment). Holmes in his dissent said: "VViulc t do not deny 
it, I am not prepared to say that the penumbra of the 4ih and r,th amendments 
covers the defendant, although I fully agree that Courts are apt to err by 
sticking loo closely to tlie words of a law where those words import a policy 
that goes beyond them.” 
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think. Perhaps hcauisc we know, though the older literary tradition 
is the other ’way, that they take less interest, in the business than we 
do. We hav(! been here a week and a lialf and arc settling into our 
routine, ilie main event a motor drive of two hours, which is 
about my limit. (I iuierrui)ted myself here to write to the Clerk 
to send you I lie opinion and dissents in the above mentioned ease 
if he still has copies.) Please give my love to Lady Pollock, I rarely 
see anyone I)ul am happy in solitude. Most of the places here now 
to me are sockets from which the occupants that I knew have been 
extracted by the final dentist, 

Yours ever, 

O. W. IL 

. . . The Prayer Book is a mystery that I do not touch. 

Washington, April zi, 

My dkar Poi.t.ocK: 

Probably you will have returned from your T hope successful trip 
to and on tin* Mediterranean, I etivy you, but I am being happily 
idle and persuading myself that (ji has outlived duty. T can imagine 
a hook on the law, getting rid of all talk of duties and rights — 
beginning with the definiti(;n of law in the lawyer's sense as a state¬ 
ment of the circumstances in wliich the public force will be brought 
to hear up{)M a man through the Courts, and expounding rights as 
the liy[n>.sia.sis of a prophecy —in short, sysiomati/ing some of my 
old chestnuts. But 1 don’t mean to do it or to bother about any¬ 
thing. We are reading Spengler, Thv Dedine of the West, a learned, 
original book, written with incredible German arrogance, and not 
in all believed by me, but wonderfully suggestive — an odious ani¬ 
mal who must he read, A lot of other stuff is being waded through 
and I am lightly .ski[)ping through the little book on Marcel 
Proust.^ '^riie chen7 trees around the Potomac basin have been as 
beautiful as ever but [>robably are near their end. My love to Lady 
Pollock. 

Yours ever, 

O. W. H. 


^Lcon rictrc'Quint, Marcel Proust (1985, traudated 1987). 



evidence as based on its being obtained by “unethicar’ means (hor¬ 
rid phrase), although he adds 8c by a misdeineanor under the laws 
of Washington.^ I said that the State of Washington had made it a 
crime and that the Government could not put itself in the position 
of offering to pay for a crime in order to get evidence of another 
crime. Brancleis wrote much more elaborately, but 1 didn’t agree 
with all that he said.^ I should not have printed what I wrote, how¬ 
ever, if he had not asked me to. I am reading an able book: Farring¬ 
ton, Mam Currents in American Thought, vs^hich gives a very in¬ 
teresting picture, or rather analysis, of the elements at work from 
the beginning. But I shall not easily believe the thesis running 
through it and started by earlier works of Beard {An Economic 
Interpretation of the Consiiiulion, etc.) to the clTect that the Con¬ 
stitution primarily represents the triumph of the money power over 
democratic agrarianism 8c individualism. Beard I thought years ago 
when I read him went into rather ignoble though most painstaking 
investigation of the investments of the leaders, with an innuendo 
even if disclaimed. I shall believe until compelled to think other¬ 
wise that they wanted to make a nation and invested (bet) on the 
belief that they would make one, not that they wanted a powerful 
government because they had invested. Belittling arguments always 
have a force of their own, but you and I believe that high-minded- 
ness is not impossible to man. The result is that I am not taking 
unmixed pleasure in one of the ablest and most instructive books 
that I have read for a long time. I have brought with me Bertrand 
Russell’s Philosophy, but that must wait till I have finished Far¬ 
rington’s second volume. I have let in a little sweetness and light by 
reading en passant, But Gentlemen Marry Brunettes, a sequel to 
Gentlemen Prefer Blondes, with which perhaps you improved your 
mind. But sexual talk or innuendo is displeasing from a woman, I 

1 Olmstead v. C 7 . S., 277 U, S., p. .jG6. (See above, p. 3 r, 9 ') 

2 In his clissenLing opinion Justice Brancleis stated that the tapping of 
telephone wires and the use of evidence so obtained violated the consiitmional 
provisions against unreasonable searches and seizures (41!! Amcncljncnl) , and 
against compelling a person in a criminal case to become a witness agafnsi 
himself (5th Amendment). Holmes in his dissent said: “While I do not deny 
it, I am not prepared to say that the penumbra of the 41)1 and 5th amendments 
covers the defendant, altlmugli I fully agree that Courts arc apt to err by 
sticking too closely to the words of a law where those words Import a policy 
that goes beyond them.” 
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think. Perhaps because we know, though the older literary tradition 
is the other way, that they take less interest in the business than we 
do. We have been here a week and a half and are settling into our 
routine, the main event a motor drive of two hours, which is 
about my limit. (1 interrupted myself here to write to the Clerk 
to send you the opinion and dissents in the above mentioned case 
if he still has copies.) Please give my love to Lady Pollock, I rarely 
see anyone but am happy in solitude. Most of the places here now 
to me are sockets from which the occupants that I knew have been 
extracted by the final dentist. 

Yours ever, 

O. W. H. 

. . . The Prayer Book is a mystery that I do not touch. 

Washington, April 21, ip^2 

My dkar Pollock: 

Probably you will have returned from your I hope successful trip 
to and on the Mediterranean. I envy you, but I am being happily 
idle and persuading myself that 91 has outlived duty. I can imagine 
a book on the law, getting rid of all talk of duties and rights — 
beginning with the definition of law in the lawyer’s sense as a state¬ 
ment of the circumstances in which the public force will be brought 
to bear upon a man through the Courts, and expounding rights as 
the hypostasis of a prophecy — in short, systematizing some of my 
old chestnuts. But I don’t mean to do it or to bother about any¬ 
thing. We are reading Spengler, The Decline of the West^ a learned, 
original book, written with incredible German arrogance, and not 
in all believed by me, but wonderfully suggestive — an odious ani¬ 
mal who must be read. A lot of other stuff is being waded through 
and I am lightly skipping through the little book on Marcel 
Proust.^ The cherry trees around the Potomac basin have been as 
beautiful as ever but probably are near their end. My love to Lady 
Pollock. 

Yours ever, 

O. W. H. 


^Leon Pierre-Quint, Marcel Proust (1925, translated 1927). 



evidence as based on its being obtained by “unethicar’ means (hor¬ 
rid phrase), although he adds 8c by a misdemeanor under the laws 
of Washington.^ I said that the State of Washington had made it a 
crime and that the Government could not put itself in the position 
of offering to pay for a crime in order to get evidence of another 
crime. Brandeis wrote much more elaborately, but I didn’t agree 
with all that he saicL^ I should not have printed what I wrote, how¬ 
ever, if he had not asked me to. I am reading an able book; Farring¬ 
ton, Mam Currents in America?! Thought, which gives a very in¬ 
teresting picture, or rather analysis, of the elements at work from 
the beginning. But I shall not easily believe the thesis running 
through it and started by earlier works of Beard [An Economic 
Interpretation of the Constitution, etc.) to the effect that the Con¬ 
stitution primarily represents the triumph of the money power over 
democratic agrarianism 8 c individualism. Beard I thought years ago 
when I read him went into rather ignoble though most painstaking 
investigation of the investments of the leaders, with an innuendo 
even if disclaimed. I shall believe until compelled to think other¬ 
wise that they wanted to make a nation and invested (bet) on the 
belief that they would make one, not that they wanted a powerful 
government because they had invested. Belittling arguments always 
have a force of their own, but you and I believe that high-mincled- 
ness is not impossible to man. The result is that I am not taking 
immixed pleasure in one of the ablest and most instructive books 
that I have read for a long time. I have bi'ought with me Bertrand 
Russell’s Philosophy, but that must wait till I have finished Far¬ 
rington’s second volume. I have let in a little sweetness and light by 
reading en passant. But Gentlemen Marry BriL7ieties, a sequel to 
Gentlemen Prefer Blondes, with which perhaps you improved your 
mind. But sexual talk or innuendo is displeasing from a woman, 1 

1 Olmstead v. U. S., 1^77 U. S., p. 466. (See above, p. 359.) 

2 In his dissenting opinion Justice Brandeis stated that the tapping of 
telephone wives and the use of evidence so obtained violated the constitutional 
provisions against unreasonable searches and seizures (4th Amendment), and 
against compelling a person in a criminal case to become a witness against 
himself (5lh Amendment) . Holmes in his dissent said; “While I do not deny 
it, I am not pi'cpared to say that the penumbra of the and r,th amendments 
covers the defendant, altbough I fully agree that Courts arc apt to err by 
sticking too closely to the words of a law where those words import a policy 
that goes beyond them." 
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think. Perhaps because ,\ve know, though the older literary tradition 
is the other way, that they take less interest in the business than we 
do. We have been here a week and a half and are settling into our 
routine, the main event a motor drive of two hours, which is 
about my limit. (I interrupted myself here to write to the Clerk 
to send you the opinion and dissents in the above mentioned case 
if he still has copies.) Please give my love to Lady Pollock. 1 rarely 
see anyone but am happy in solitude. Most of the places here now 
to me are sockets from which the occupants that I knew have been 
extracted by the final dentist. 

Yours ever, 

O. W. H. 

. . . The Prayer Book is a mystery that I do not touch. 

Washington, April 21, ip^2 

My dear Pollock: 

Probably you will have returned from your I hope successful trip 
to and on the Mediterranean. 1 envy you, but I am being happily 
idle and persuading myself that 91 has outlived duty. I can imagine 
a book on the law, getting rid of all talk of duties and rights — 
beginning with the definition of law in the lawyer’s sense as a state¬ 
ment of the circumstances in which the public force will be brought 
to bear upon a man through the Courts, and expounding rights as 
the hypostasis of a prophecy—in short, systematizing some of my 
old chestnuts. But I don’t mean to do it or to bother about any¬ 
thing. We are reading Spengler, The Dedine of the West, a learned, 
original book, written with incredible German arrogance, and not 
in all believed by me, but wonderfully suggestive — an odious ani¬ 
mal who must be read. A lot of other stuff is being waded through 
and I am lightly skipping through the little book on Marcel 
Proust.The cherry trees around the Potomac basin have been as 
beautiful as ever but probably are near their end. My love to Lady 
Pollock. 

Yours ever, 

O. W. H. 


^Leon Pierre-Quint, Marcel Proust (1925, translated 1927). 
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Holmes was graceful and epigrammatic to the end. On his resign^' 
tion from the Court, his more than ninety years did not preverti' 
him, in his letters to his colleagues who had sat with him and 
members of the Bar who had argued cases before him, from htruirt^ 
a phrase and placing a punchline as effectively as ever. Some month^ 
before he resigned he ag)^eed to take part in a celebration of /rP 
ninetieth birthday and spoke from his home over the radio. 
live is to function,'* he said. **. . . *Death plucks my ears and say^* 
Live — I am coming.' " 1 have thought it best for these toords to claS^ 
this volume. It is worth noting that in his three last utterances 
figures Holmes uses for life are the sun^s course, a Japanese piciuft^* 
the arrow in the chase, the horse race, fire. ''We live by symbolsf 
Holmes once said, and the symbols he used were not without meaft* 
ing. The race, the chase, the sun, the flame, the picture that 
not end with the margin — these come closer than any words of 
own could to delineating Holmes from the inside of his mind and 
faith. 


“GOLD TO THE SUNSET^ 

Supreme Court of United States * 
Washington, D. C, 
January 12, /pja 

My dear Brethren: — 

You must let me call you so once more. Your more than kind* 
your generous, letter touches me to the bottom of my heart. The 
long and intimate association with men who so command my respeci 
and admiration could not but fix my affection as well. For such 
little time as may be left for me I shall treasure it as adding gold lo 
the sunset. 


Affectionately yours, 
Oliver Wendell Homts 
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THE ARROW IX FLAMES 

Washington, D. C 

I ehruary 29, 

Gkntixmen of the Ff.dfrai. Bar Association: — 

Your kind invitation for March 8 has l>cen answered, I l>elk\f. 
in due form. But I cannot say Farew’ell to life and sou in foruul 
words. Life seems to me like a Japanese {jicture which our imarina- 
tif)n docs not allow to end with the margin. We aim at the infinite 
and wlien our arrow falls to earth it is in flames. 

At times the ambitious ends of life have made it seem to 
lonely, but it has not been. You have given me the companionship 
of dear friends who have helped to keep alive the lire in mv heart. 
If I could think that I had sent a spark to those who come after 
I should be ready to say Goodbye. 

O. W. Holmes 


‘^DEATH PLUCKS MY EARS^*^ 

In this symposium my part is only to sit in silence. To express 
one's feelings as the end draws near is too intimate a task. 

But I may mention one thought that comes to me as a listener-in. 
The riders in a race do not stop short when they reach the goal. 
There is a little finishing canter before coming to a standstill. 
There is time to hear the kind voice of friends and to say to one’s 
self: ‘The work is done.” 

But just as one says that, the answer comes: “Tlie race is over, 
but the work never is done while the power to work remains.” 

The canter that brings you to a standstill need not be only com¬ 
ing to rest. It cannot be while you still live. For to live is to func¬ 
tion. That is all there is in living. 

And so I end with a line from a Latin poet who uttered the 
message more than fifteen hundred years ago: 

“Death plucks my ears and says. Live — I am coming.” 

1 March, 1931: A radio talk on the occasion of a natiemaj o^bratkm of hk 
ninetieth birthday. 



3- Last Words 


Holmes was graceful and epigrammatic to the end. On his resigna¬ 
tion from the Courtj his more than ninety years did not prevent 
hinij in his letters to his colleagues who had sat with him and the 
members of the Bar who had argued cases before him, from turning 
a phrase and placing a punchline as effectively as ever. Some months 
before he resigned he agreed to take part in a celebration of his 
ninetieth birthday and spoke from his home over the radio. ”To 
live is to function,*' he said. . . ‘Death plucks my ears and says. 
Live — 1 am coming* ** 1 have thought it best for these words to close 
this volume. It is worth noting that in his three last utterances the 
figures Holmes uses for life are the sun's course, a Japanese picture, 
the arroxo in the chase, the horse race, fire. *‘We live by syinbolsf 
Holmes once said, and the symbols he used xoere 7iot xuithout mean¬ 
ing. The race, the chase, the sun, the flame, the picture that does 
not eyid with the margin — these come closer than any words of our 
own could to delineating Holmes from the inside of his mind and 
faith. 


*^GOLD TO THE SUNSET' 

Supreme Court of United States^ 
Washington, D. C. 
January 12, 1932 

My dear Brethren: — 

You must let me call you so once more. Your more than kind, 
your generous, letter touches me to the bottom of my heart. The 
long and intimate association with men who so command my respect 
and admiration could not but fix my affection as well. For such 
little time as may be left for me I shall treasure it as adding gold to 
the sunset. 


Affectionately yours, 
Oliver Wendell Holmes 
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THE ARROW IN FLAMES 

Washington, D. C. 
February 2p, 

GKNTI.KMKN of TIIK Ll 1 )KRAT. RaR ASSOCIATION: — 

Your kind invitation Lor March 8 has been answered, I believe, 
in due form. Rut I cannot say Farewell to life and you in formal 
words. Idfe seems to me like a Japanese picture which our imagina¬ 
tion does not allow to eutl with the margin. We aim at the infinite 
and when our arrow falls to earth it is in (lames. 

At times the ambitious cmuIs of life have made it seem to me 
lonely, but it has not been. You have given me the companionship 
of clear friends who luive helped to keep alive the fire In my heart. 
If I could tliink that I had sent a spark to those who come after 
I should be ready to say Goodbye. 

O. W. Holmes 


DEATH PTMCKS MY EARS^^^ 

In ihi.s symposium my part is only to sit in silence. To express 
one’.s feelings a.s ihc* cucl clraws near is too intirnaic a task. 

Rut I may mention one thought that comes to me as a listener-in. 
I'he ritlers in a ra(*e do not sU)|) short when they reach the goal. 
Tliere is a little* finisliing ranter before coming to a standstill. 
Inhere is time to hear the kind voice of friends and to say to one’s 
self: ’’'rhe work is done." 

Rut just as one says that, the amswer comes; “The race is over, 
but ilu* work never is done while the power to work remains/* 

Tile canter that l)ring.s you to a siaiidsiill need not be only com¬ 
ing to rest. It cannot l)e while you still live. For to live is to func¬ 
tion. 'Fhal is all there is in living. 

And so I end with a line from a Latin poet who uttered the 
message more than fifteen hundred yeans ago: 

“Death plucks my ears and says, Live —I am coming.** 

^ Nfiu'di, A radio talk on the occasion of a national celebration of his 


Note on the Holmes Literature 


I. Collections of Holmeses Writings 

Shriver, Harry C. (Ed.), The Judicial Opinions of Oliver 
Wendell Holmes (1940) (State court opinions) 

Lief, Alfred (Ed.), Representative Opinions of Mr, Justice 
Holmes (1931) 

Lief, Alfred (Ed.), Dissenting Opinions of Mr. Justice 
Holmes (1929) 

Shriver, Harry C. (Ed.), Justice Oliver Wendell Holmes: 
His Book Notices and Uncollected Letters and Papers 
(*93fi) 

Howe, Mark DeWolfe (Ed.), Holmes-Pollock Letters (1941) 
II. Bibliographical Sources 

There is as yet no reliable biography of Holmes. Silas 
Bent’s volume is discussed below. As this goes to press a 
brief life by Catherine Drinker Bowen is promised for 
early publication. Just as I had finished reading the proofs of 
the present book, Attorney General Francis Biddle’s Mr. Jus¬ 
tice Holmes (1942) came to hand, but too late for me to make 
use of it. The lay reader will find it colorful and evocative, 
much of it written in Holmes’s own words. A definitive full- 
length biography is in preparation by Professor Mark De- 
Wolfe Howe of the University of BuITalo Law School, to 
whom Holmes’s executor has entrusted the Holmes papers. 
Lacking these papers the road of a biographical essay is dusty, 
uncertain, and beset with thorns. Holmes’s life was in its out¬ 
lines one of the most exciting, as his personality was one of 
the richest, in American history. Yet the details that would 
give substance to these outlines are thus far lacking. I have 
in my biographical essay not sought to go beyond the needs 
of a brief sketch as an introduction of Holmes to the lay 
reader, and have used only the available published material. 

The richest published material on Flolmes's life and work 
will be found in the Holm.es-Pollock Letters, edited by Mark 
DeWolfe Howe. I have borrowed freely from these letters 
not only for facts about his life but also for light on his 
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Lrltrrs iht* mosi convfniciii gcniaral biographical material is 
ii\ Silas Ik‘iu‘s rambling, occasionally incorrect, frequently 
padded, and yei shrewd and suggestive biography, Justice 
Oliver Il‘r/n/c// llohurs » ^u^d in the memorial volume 

of iribules lo lb)lnu‘s on his nineiieih birthday, Mr. Justice 
Holmes (n);i>)' tnliied by Professor (now Justice) Felix 
Frankfurier, parlicularly tlie delightful essay by Elizabeth 
Sliepley SergeaiU, "Justice M'oiiched with Fire," which is 
also reprinied in her Fire Under the Andes (1927). The most 
authoritative is the biographical material included in John 
(iorham Palfrey's introduction to the llolnies-Pollock I^eF 
levs, cited above, 

For tht‘ various phases of Holmes's life the following have 
been usefid: On the elder Holmes there is a discursive two- 
Vfjhnne I,ife ntul l.etlers, by John Morse, Jr. (i8B(i) which 
is wt)rih paging through ami which contains some homely 
family tnatta ial tn\ the soit. d’he best tliscussion of Dr. Holmes 
that I have found is the extended introduction by S. L Haya- 
kawa aitd Ilowartl Mumford Jones in their book of Repre¬ 
sentative Selections from his writings in the "American 
Wrileis’ .Series" (tt)^9). 'There are some readable and evoca¬ 
tive chapters on him (t its. iH and «()) in Van Wyc:k Brooks, 
The /' 7 o?err/ng of Heuf Fngla}id and (ch. 1), Neiu 

Kufj'hind: Indian S^tnnner (19.(0), 'The section on Dr. Holmes 
in V(-rttrm L. Parrington, Main Currents in American 
T//nng/iL vol, u (1927). 4 .^' ‘ 151 )' harsh estimate of him, 
bin well wtaih study for the social milieu in which Holmes 
grew tip. *Tlie climate and mood of this milieu arc more 
sympathetitally presiMtied in the volumes by Brooks cited 
aiiove, 'The Boston of tlie iH.jo's i.s also well described in 
fletiry Steele (lommager's Theodore Parker (193(1), ch. 6, 
"'The Hub cd the Universe." F. (). Matihiessen, AnierF 
ran Henaissnnre (1941), without any direct bearing on 
Ib^luies, is a liiilliani inirodticiion to the literary history of 
New Kughnul timing Ids boyhood. 

Holmes's i^dneinhre have been excelletuly treated in F, C. 
Fieduer, Jr., "“The Preparation of an American Aristocrat," 
AVie England Ojiarterlx, vf)l. (i (1933). 3-^28. There is no 
historv of Harvard which covers this period, S. E. Mori.son 
having brgnn the cfjnsinteiion of his monumental history 
UniornPatifir fashion, working from hoili ends toward the 
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sritx l initiHhx . .uul Ih. llnluuH's ’'My Hum 

AfU'i ihr Captuiu," in hr tnuuil in his Cnllnlt^d \Vt$rks 
vnl. 8 (iHti'.’K ih 77 <hi tins ruisinh' srr alsn x\ •'h/n/rnit 
UnSiiiSinti ini|8). uuj iwh, Ah‘\,uulri Wnultnu 

has iliiur siMiH- hisiniital shiiihui^ nn a ( ivil War rpistuh 
whru ni»hurs is su|i|M»Mnl in ha\t* uul Ihtsiilnu Linrulu 
his ainil<% '*(iri Dnwu. Vnu I nul/‘ ilu Mnnilit 

ihij 17“V 1 hc'ir IS tin gninl aicnunt n( ihr lluivan 
lauv Sth*H»l (turiug ilir iwau«l uhru llnhurs sualir(l ilirrc 
Ralph tlarinu I’cilA's Vhuuf^hi ausd ('Jantitirr nf ir/ 7 /iVui 
fumri (’4 \nK,. nuitaius uni niiK ihr rxchaugr u 

Irnrrs lu iumi Unhius and faiiirs, hut lights up also wha 
ynung jn’nplr ihnughi alKiut and lalkrd ahum itt ihr Havvan 
luut Hnsinu rd ihr MMirs and sr\<'Uiirs On ihr nips in 
Utitd str Palfrrv. tip til Itamld j la»ski» in an aiiitlc ni 
"llriuv Attains: an rnpuhlishrd Lritn/* in i?',i Xfttim 
(uipd. Uj «r»« dir jHissihjliiv dial llnlmrs may hnv 

mri nu lus nip m Fnglaiul in ihr iHhn\ laihri ihai 

in dir iH^uA. Itui Palirrv ft»p til . p \v\ is iiulinrtl in dniili 
it, Fur dir st ars td HnlinrsA rttiinrship td ihr dmrriV«n Lm 
Hfvsru^ Ihtdrsstn Frli\ Fiankfuiiri hhuril tlir trail liv hi 
MiuU nl ” I hr I ai lv Wi tlings td O W. Ihdinrs. ]i .r ^ HLI 
7*7 7^1 llarrv C. Shrivri has stnir ttdlrtirtl 
nunihrr td IhdunVs htKtk rrvirus ami ariulrs in ihr Amrr 
(&tfi Lttu* Htritu\ tu O/irrr llVjir/r// //u/nirt; Ih 

lUmk HHii Ihnnilnirtl /.r/^rn find (li|3^) 

A %nn\y td thdnirs as a jndgr tif ihr Snprrrnr Jnclirii 
(kairi td MassachuM^iH still irtnidns m hr wriiirn, an 
wnuhl ftr rxirrmrdv rrwartling Kilas lirni drvnirs in ill 
firiiiKl ihrrr rhapiris cd his hittgraphv* np t il , with cnpioi 
cpiutaihtns frnm tasrs, and Sluivrr. in Ins Inditinl 
(if Ohrrr tVrndril ttnlmin (u|(nO has hmughl Ingrlhrr ih 
mnrr iinj^nriarti npiriinrn hraring nn Cainstiiuiinnal issue 
tUu ihr Imsi nunrrial as vri availaldr un ihr iwriiiy yriv 
that Iltdmrs s|H*ni t»n thr Camrh m al^j nn his spmlii 
and rriiding during dir (*rritKl, h in dir Irtim in Fnllotl 
Fur IhdmrsA ItirmKhi(i widi Ihtmks Atlains. si’-r ihr hitirr 
aiutlr «ni his irlaliniis widi Htdirirs and Bigrlnw in i Ha 
tan lhiiatr%stv I mu* diH. Fnr rhrtKloi 

Rnnsrvrlda Iriirrs in lanlgr rrgarding dir llcdmrs apptdn 
mrni m ihr lUiiird Siau% Hnntnnr CUmri. w Tht tritvr% t 
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Owen WisLer has le£t an interesting description of the 
‘'Roosevelt Familiars*’ in Roosevelt: The Story of a Friend¬ 
ship (1933) ; it must, however, be read carefully because 
of its savage unfairness to Justice Brandeis and its strange 
niouthings about Brandeis as an “Oriental” mind. Henry F. 
Pringle’s Theodore Roosevelt, a Biography (1931) and 
Matthew Josephson’s The President Makers (1940), 142- 
343, have also been helpful for an insight into Roosevelt’s 
relation to his circle. The Court at the time Holmes came to 
it and in later years is discussed in Charles Warren, The 
Supreme Court in United States History (1922), vol. 2, No 
good biographies are available as yet of Holmes’s colleagues 
with the exception of Henry F. Pringle’s Life and Times of 
William Howard Taft, 2 vols. (1939), from which I have 
drawn for Taft’s opinions of Holmes. Alfred Lief’s Brandeis: 
The Personal Flisiory of an American Ideal (1936) is also 
valuable for the friendship between Holmes and Brandeis; 
and the forthcoming definitive biography of Brandeis by 
Alpheus T. Mason should shed more light. 

Of Holmes in his later years on the Court we have had 
very few reliable glimpses. This gap could be repaired; since 
Holmes’s legal secretaries, one of whom came to him each 
year from the Harvard Law School, were also his almost 
constant companions, a book made up of their recollections 
and whatever records they may have kept would be of great 
value. Meanwhile the following may be consulted: an inter¬ 
view with Holmes in 1925 by Walter Tittle in 110 Century 
(1925), 181-186; F. Frankfurter, “October Days,” 3 Today 
(1935), 5; Richard W. Hale, Some Table Talk of Mr, Justice 
Holmes and ''the MrsT (1935); Derby, “Recollections of 
Mr. Justice Holmes,” 12 New York University Law Quarterly 
Review (1935) , 345 “ 353 - 

III. Commentary on Holmes 
1. Collection of articles: 

Harvard Law Review^ vol. 29 (April 1916), 565-704; a 
symposium in honor of Flolmes, dedicated to him on 
his seventy-fifth birthday; articles by Sir Frederick 
Pollock, John FI. Wigmore, Morris R. Cohen, Felix 
Frankfurter, Eugene Ehrlich, Learned Hand, and’ 
Roscoe Pound, either on Holmes or inspired by him 
Illinois Law Revieiv, voL 10 (1916), 617; dedicated to 
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Haward Laxo Reviexjo, vol. 34 (March 449-532; 

dedicated to FTohucs on his eightieth birthday; only 
the article by Roscoe Pound, however, is on Holmes 
Columbia Law Reviexu, vol. 31 (March 1931), 349-532; 
dedicated to Hohnes on his ninetieth birthday; articles 
by Frederick Pollock and Morris R, Cohen on Plolmes 
Harvard Laxo Reviexo, vol. 44 (March 1931), 67'7~828; 
dedicated to Holmes on his ninetieth birthday; articles 
by Charles Evans Hughes, Lord Sankey, W. A. Jowitt, 
Benjamin N. Cardozo, Sir Frederick Pollock, Roscoe 
Pound, Theodore Plucknctt, Felix Franklurter — all 
directly on Hohnes 

Yale Laxo Journal^, vol. 40 (March 1931), 683-842; 
dedicated to Holmes on his ninetieth birthday; articles 
by Flarold J. Laski and Plesscl E. Ynteina on Holmes, 
and an article by Karl Llewellyn inspired by Plolmes 
Mr. Justice Hohnes, a symposium volume, ed. by Felix 
Franklurtcr (1931) • Contains articles by Charles 
Evans Hughes, Benjamin N. Cardozo, John Dewey, 
Felix Frankfurter, Learned Hand, Flarold J. Laski, 
Walter Lippmann, Philip Littcll, Josef Redlich, Eliza¬ 
beth Shepley Sergeant, John H. Wigmore 

2. O ther Commen tary 

The list below is an imperfect selection, in which space 
has compelled me to omit much that is of value. It will, 
however, give some indication of the richness of the 
body of Holmes scholarship and commentary. For more 
exhaustive bibliographies, sec Harry C. Shriver, Justice 
Oliver Wendell Hohnes: His Book Notices and UjxcoI- 
lected Letters and Papers (1936), 247-276; Karl Llewel¬ 
lyn, “Holmes,” 35 CLR (1935), 49^“492; and John C. 
Ford, S.J., “The Fundamentals of Flohnes’s Juristic 
Philosophy,’^ Proceedings of the Jesuit Philosophical As- 
sociation (1941), 77-81 

Aitchison, Clyde B., “Justice Flolmes and the Develop¬ 
ment of Administrative Law,” 1 George Washington 
Law Review (1933), 165-171 
Beard, Charles A., “Justice Oliver Wendell Flolmes/' 33 
Current History (1931), 801-806 
Bent, Silas, Justice Oliver Wendell ILohnes, a Biography 

(1932) 


NO I'K ON THE HOLMES LITERATURE 457 

llolmcs” 14 New England iluavLerly (194.1), 478- 
4H7 

Oiirdo/o, UcnjiUnin N., “Mr. Justice Holmes,” 44 HLR 
(March 19:^1), ()8y-()()2; reprinted in Frankfurter, 
ed., i\h\ Just ire Nalnics (hj^^i) 

Olialee, Zechariah, jr„ Freedom of ^Speech (1920); rev. 

ed, I''rer Spi^eeh iii the United States (1941) 

(‘.lark. Oharles E.. “Ouse Study of a Liberal,” 6 Saturday 
linnew of Literature (December ai, lOSig), 581-582 
CIcdieu, Morris R., "Justice Holmes," 25 Nezo Republic 
(192 1). 294-290, a review of Collected Legal Papers: 
rt‘priiued in Frankfurter, ed., i\Ir. Justice Holmes 

"Jusiiie Holmes and the Nature of the Law,” 31 CLR 
(Match 1951). 55 " reprinted in Cohen, Laxu 
and the Soeint Order (1933), 198-218 
"Jusiue Holmes," 82 Nezo liepuhlic (1935), 200-209 
"A Ctiiital Skeitli of I.epjal IMuloso[)hy in America,” 
Imzo .'i Crnturv of Ibngress^ vol. 2 (1937) , 200-302 
Cook. Walter "Oliver Wendell Holmes, Scientist,” 
21 /!///. liar Assn, /, (.^itril 1955), 2n“-2i3 
Dewev, jolm. "Justice Holutes anti the Liberal Mind,” 
55 Ar^e Rrpnhiir (January ii, 1938), 210-212; re¬ 
printed in Dewey, Charm ters a}id F.zumts, ed. Joseph 
Ratnm (1929), vol. t. too-ioO; also in Frankfurter, 
c*d., Ml, Jusiite Holmes (1931) 

Fisch. M. H., "Mr. Justice Holmes, the prediction theory 
ol law, ami pragmatism,” Journal of Philosophy 
(MM2), 85 97 

Flank, (t'rome, Lazo and the Moderzi Mind (1930) 

"Ate Jitdg«‘s Human?,” 80 Unh>ersity of Pminsylvania 
Jmzo Hriueto (November 1931)1 17 
"Mr. (nsiice Holmes and NomKuclidian Lepl Think¬ 
ing," 17 Cornell Lazo (htarlerly Review (June 
1932). 5OH (103 

FiankfinteM* Imlix, "‘I'he Constitutional Opinion.s of 
fnsiice Holmes,” 29 HLR (April 191O), O83-O99 
” Lwrinv Yeais of Mr. Justice Holmes’ Consiiuuional 
Opinions.” 3O HLR (Jntie 1923), 909-939 
"Mm Justice llolmes and the Consfiiulion: A Review 
of His 1 weniv Five Wars on tlie Su()reme Court,” 
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H‘hnrs 11 ; alv) in Libki, Tlu' Danger nj Being 

tn (ff'Htl'r-tn-'in 

*’isanii4l IMuliiMii.hv ()[ Mr, justicu Holmes,” 40 YLJ 

I \iau li nru \ , i»S*^ lit)r, 

Inirusu*! lii 1 .mI\ Urjnrsvnialivr Oj^inions of Mr. 
il^^lunes 

•'Mr luniuc’ {\ l^nlitiral (luartniy (1935), 

1.1 

I At lit V. Mas« *'|nsuti' lltanu's: I'lowrring and Defeat,” 
t|.* V^2|| ^|tMir n». 7i(i 747; re[)rimotl in 

l.Miin, idrH\ .lif‘ Wtafintn (t93t)) 

hr Si.ti IhihiuH I.ra\rs/’ .jli VI,j (March 1937), 
f*itj uj.niHcd in Denier, Ideas Are Weapons 
f! nrmii 

I Kuilhun t; and ihr AusUTiiy 'rtieory,” 147 
i\nv. H|. U13H), f»:i7 339: rc'[)rinU!d in 
t.riiui. Jdrsn hr Wntpoas ( 1939 ) 
hr Miuil and Faidt sif |iHiite Holmes,” Ideas [or 

ihr h r A%^t { lt|j i) , HHi I Ifj 

tru u| rhf' iiedmrs l^idhnk Leifers, .{u HI.R (April 

iootj 1**73 

Urs^l 11, this (jsss%ttiution: 7 'orj/ nr Testnmentf 
I Hi I H 

I !i HrIUu, Kail, Rr'\irw uj A/h fust ire fJolmes (ed., 
lr|i\ IsanOuiinh 31 Cl.R (May 1931)* 908- 

Iku 1*i 5M' An Kssay in Perspective,” 40 

A DI i Afai* h , 703 75,1 

•'till I’fnlMvipln in ihtx haw,” Ha Ihiitrrsity of Penn- 
rvirrnjrj /iV-frsr (jaiuiarv tp^j). yio--uia 

t I R (\j*iil 193rd ‘ 'i^rr~ 39 ^ 

I'« Hj ftsinsSe, a luroklei, iiuliides portions 

mI ds« r artuIr^-* 

M r 356 |.«'§K n I . • !he (nrat Holmes Mystery,” review 
*4 IF hs''4 fu-ihst thsvts Wendell flahnes, a lUngra- 
.Hid \h I ml Sr e Untsssex, cmL, Pel IK Pi aiikfiirter, 

-;'6n hjsruflrj?? (l9'r^)i 

Xrllr.., Waltrs Mul Alrriiuu, HaniuH, ”Mohites and Lalior 
1 .4^% %'% A r sr yi»fk lAiurrxtty Imw Clunrierly Re- 

i sru- |M 4 % , ^,17 

Oil Hnih. niapuitv vote, free will and ncces* 
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Pollard, Joscpli P., "Jusiicc Hohncs Dissents,” 85 i^crib- 
ner’s (January H)a()). 22-^9 

Pollock, .Sir Frederick, “Abrams v. United States," ur,o 
U.S. (iifi. 3C) Laxo ihinrtcrly RnncxLi (October 1920), 
334-338 

"Mr. Justice Holmes,” 4.1 HLR (March 1931), (193- 
Ggf) 

"Aci Mulios Annos,” 31 (ILR (March 1931). 349 “ 3 r)' 

“Mr. Justice Holmes,” 48 HLR (June i93()), 1277- 
>278 

Pound, Roscoe, "Liberty of Contract,” 18 YIJ (1909), 
' 1 . 54 -- 1«7 

‘‘Judge Mulincs* Coniribiuious lo ihc Science of Law/' 
34 HLR (Marcli njy 0 » 4*19 ”"153 
Powell, I'liotnas Reed, "Iloliues and Pollock,” a review 
of the Ifolmvs-PoUovk Letters, 152 Nation (194!), 

Richardson, Dorsey, Constitutional Doctrines of Justice 
()lh>er Wendell Holmes (1924) 

Smith, M\ V., Creative Sl{ef)tirs 0 i) 3 'l)» *’t'vise(l in 

The Donor rat ir I'rfulilion in Amerirn (nj.) 1), ch. 4 
Tully, NeuleLon, “The Philosophy of Mr. Jusiice llolines 
on Freedom of Speech,” 3 Soutlnoesten} Social ScL 
enre (luarlerly (March 1923). 2H7--305 
Wigmore, John H.. “Justice irohnes and the Law of 
Torts,” 2C) HLR (April n}ir»), Ooi-diih; reprinted 
in Frankfurter, ed., Mr. Justice //o/;nc.v 
Wu, John C, IL, “The Juristic Philosophy of Justice 
liohnos,” 21 Michi^a)! Laxo Reviero (March 1923), 
rj23"-rj4j; reprinle<l in Wu's The Art of /.axif (hi^O) 

“The Mind of Mr. Justice Holmes.” 8 China Law 
Reviero (August 1935)1 77 -h)B; re[>rinied in Wu's 
The An of Law (tfl.Sd) 

Ynteina, Hessel E., “Mr. jusiice Holmes' View of Legal 
Science/^ 40 YLJ (March 1931), fi9(i-703 
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